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Judaism is unusual in that virtually all its canonical texts are woven through
with arguments. In the Bible, Abraham, Moses, Jeremiah, and Job all aruge
extensively with God. In Midrash, rabbis argue with one another on the basis
of the principle that there are seventy “faces,” or interpretations, of every
text. In the Mishnah the rabbis argue about Jewish law, and in the Gemara
they argue about the arguments of the Mishnah.

Every later text comes with its commentaries and counter-commentaries. In
the twelfth century, Moses Maimonides did the most daring thing of all: he
wrote a code of law with all of the arguments removed. This generated more
arguments than any other text for the next eight hundred years until today.
Other people have conversations. Jews have arguments.

—Rabbi Lord Jonathan Sacks (1948 - 2020)
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Beyond the Box Introduction

Introduction

WHAT.IS THE MAIMONIDES MOOT COURT. COMPETITION?

The Maimonides Moot Court Competition is the premier program for students to grapple with contemporary
ethics using Jewish legal wisdom. Our competitions are structured around a detailed case alongside a
sourcebook of traditional and modern Jewish texts. Students construct arguments from the curated texts to
address the questions presented by the case. Cases in recent years have addressed timely issues including
tainted money, #MeToo, and artificial intelligence.

Maimonides Moot Court Competition is powered by the Hadar Institute, which builds egalitarian Jewish
communities around Torah study, Jewish practice, and the values of kindness and compassion.

WHAT.IS. A BEIT.DIN?

A beit din is a Jewish court of law that makes rulings in accordance with the halakhic system. Halakha is the
collective body of Jewish law, including biblical law and rabbinic law, as well as customs and traditions. It is
derived from the Hebrew root that means “to go” or “to walk”.

A typical beit din is comprised of three people with expertise in halakha. The role of the beit din is to apply
halakhic precedent to the particular circumstances of the case to reach a ruling. A verdict is reached based
on the majority opinion.

In the Maimonides Moot Court Competition, your team represents a beit din and you will be presented with
a specific case. You will study the provided texts in the sourcebook to explore how Jewish tradition has
approached the legal and ethical issues presented by the case. The aim is to study, discuss and defend a
position—there is not one correct answer.

BEIT DIN CONSIDERATIONS

A foundation of the halakhic system is being able to hold multiple truths. As the Talmud writes about the
conflicting opinions of the great rabbinic sages Hillel and Shammai, “these and those are the words of the
living God.” (Talmud Bavli, Eiruvin 13b)

There is a hierarchy of sources, with earlier sources carrying more weight. Sources from the Written Torah
(also referred to as Tanakh) are the most authoritative. Within Tanakh, the five books of Moses—the contents
of a Torah scroll—are most authoritative. Typically, later sources elucidate rather than dispute earlier
resources. The power of later authorities stems from interpreting, clarifying and applying earlier texts, much
as your team will be doing. Collectively, these post-biblical teachings and traditions are known as the Oral
Torah.

This sourcebook contains texts spanning the full breadth of Jewish tradition; ancient and medieval texts are
juxtaposed with contemporary perspectives from our present moment. A strong argument will engage these
sources and bring them into conversation with one another. There are elements of the case that may inspire
you to look beyond the texts in this sourcebook, and you are encouraged to support your argument with
supplemental research.
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1 hinkineg ANOTE ON SECOND CHANCES

eyond the
gf’c‘n;t‘ﬁa‘fse Who deserves a second chance? This simple and timeless question deserves a closer
records in college look as it plays out in our modern lives in fascinating new ways. In an online culture in
an;T(‘)iEiS;Z”S-” which information spreads virally and one’s digital footprint lasts forever, it behooves
Institution. us to consider the significance of second chances—and the implications of a world in
igﬁember 28, which they may no longer exist. How should we determine whether someone who did

something wrong—or even criminal—deserves a chance at a fresh beginning?

This question arises in both personal and broader contexts: should we allow a person
who betrayed our trust to regain it? What should the consequences be for an authority
figure who speaks or acts inappropriately? Should someone who has been convicted
of a crime have the opportunity to reclaim their integrity? When should the damage to
someone’s reputation or employment be permanent?

The case this year addresses a particular type of second chance—for those with a
criminal record who seek to enroll in a university. It is a question with far ranging
implications around the globe. In the United States alone, research suggests that
120,000 student applicants each year have a criminal felony on their records*. Should
prospective students be required to disclose their past convictions in the application
process, and if so, how should the university admissions committee evaluate their
records?

The issue at stake is a fundamental moral question: to what extent should someone’s
past wrongdoing dictate which doors remain open to them? Do we all deserve the
opportunity to reclaim a clean slate, or can our behavior jeopardize that right? Does
our responsibility to others require us to indefinitely hold people accountable for their
wrongdoings?

In essential ways, Jewish legal and ethical tradition has been addressing questions
around teshuvah (repentance) and second chances for many centuries. Approaching
this moral dilemma through a lens of Jewish law and ethics can offer unique insight.
We invite you to engage in the challenge of applying these texts to the realities of the
21th century.

Sincerely,

Yitzhak Bronstein
Director of Maimonides Moot Court Competition
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1 “Education
Department
Pushes for
Alternatives to
Criminal History
Questions
in College
Admissions.”
Ed.Gov. May 9,
2016

2 The “box” refers
to a check box on
job applications
thatis to be
marked if the
applicant has a
criminal record.

3 President
Christopher
Eisgruber of
Princeton
University
as quoted
in The Daily
Princetonian on
December 10,
2018.

The Case

“We believe in second chances and we believe in fairness.” U.S. Secretary of Education
John King Jr. said the following when announcing an initiative in 2016 called “Beyond
the Box,” which urged American colleges and universities “to remove barriers that can
prevent the estimated 70 million citizens with criminal records from pursuing higher
education.! The initiative was inspired by the “Ban the Box”* campaign, a movement
that advocates for the removal of questions around a candidate’s criminal history
from job applications.

This question is highly relevant for university admissions committees, which routinely
make decisions that can have a major effect on the trajectory of a person’s life. For
those with a criminal record, a college degree can offer the rare opportunity for a fresh
start. Numerous studies indicate that higher education reduces the rate of recidivism,
decreasing the likelihood that a person will return to prison.

However, some universities stress the importance of knowing about applicants’
criminal histories and disciplinary backgrounds for safety reasons. As a university
president explained: “we hold people accountable for the actions that they have
taken... where there are possibilities that people may have engaged in serious kinds of
wrongs, we’re not simply going to ignore that evidence.” 3

For the most part, universities do not have blanket policies. Instead, they may take

a number of factors into account, such as the severity of the crime, or the program

to which a prospective student is applying. For example, the Criminal Records
Review Act of British Columbia requires schools to collect criminal histories from
students taking practicum courses where they will come into contact with children or
vulnerable adults. The amount of time that has passed since a conviction is another
factor that universities use to evaluate the criminal records of applicants.

Many universities utilize standardized applications such as the Common App platform,
which is used by more than one million applicants in the United States each year. After
a review process in 2017, Common App announced that it would retain its question
about applicants’ criminal backgrounds, as well as the following question regarding
disciplinary records:

“Have you ever been found responsible for a disciplinary violation at

any educational institution you have attended from the 9th grade (or the
international equivalent) forward, whether related to academic misconduct
or behavioral misconduct, that resulted in a disciplinary

action? These actions could include, but are not limited to: probation,
suspension, removal, dismissal, or expulsion from the institution.”s
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5 If one answers Yet it reversed course the following year, deciding that while individual schools “will
;ﬁf;’et:sga continue to be able to collect criminal history information on their individual member
second question screens if they so choose,” the collection of criminal history information will be
Is required: removed from the ‘common’ portion of the Common App. This new policy went into
“Please give the effect for the 2019-2020 application cycle.
approximate
date(s) of each Activists who argue for the removal of these questions highlight that requesting this

incident, explain

the circumstances type of information disproportionately holds back minority students. “Students of
and reflect color are the most likely to be harmed by putting these questions on the application,”
o what you said Natalie Sokoloff, professor emerita of sociology at John Jay College of
earned from the
experience. (400 Criminal Justice. “These kinds of practices really are de facto forms of race-based
words)” discrimination, because people of color are disproportionately impacted by these

6 “‘Ban the Box’ policies.”®
Goes to College.”
The Atlantic. June This conversation around the appropriateness of these questions on university
4,2016

applications raises fundamental questions about criminal justice and the right of

an individual to start anew after their sentence has been carried out. It also raises
questions about whether societies have a responsibility to help such a person
reintegrate into society, and whether restrictive policies can close the door on a
person’s rehabilitation. Should a person who has committed a crime and served their
punishment be seen as possessing a clean slate? How should a university weigh this
value against other admissions criteria, such as campus safety? Ultimately, what is the
significance of a disciplinary or criminal record, and how does it relate to the ethics of
second chances?

The question up for debate this year is how—and whether—universities should
consider the disciplinary backgrounds and criminal records of applicants during the
admissions process.

The Question

Should prospective students be required to disclose information on their
university applications about their disciplinary and/or criminal records? If so,
how would you advise universities to phrase question(s) on this issue in line
with Jewish legal and ethical tradition?
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Beyond the Box

Teshuvah: |s Transformation Possible?
Teshuvah As a Pillar of the World

TESHUVAH IS AN ESSENTIAL PILLAR OF JEWISH LIFE. ALTHOUGH OFTEN TRANSLATED AS
“repentance,” the Hebrew root of teshuvah signifies a process of returning. The Oxford dictionary
defines repentance as to “feel or express sincere regret or remorse about one’s wrongdoing or sin.”
These texts will explore the concept of teshuvah, and help us appreciate why it is better understood in
its literal sense—as a process of returning. We will see how teshuvah has always been a core element
of Jewish life, and how its significance has been understood over the course of many centuries. In
doing so, we will consider how this impacts our understanding of criminal justice and how we relate
to individuals who have been convicted of crimes.

1. Before looking at any of the sources, how might you understand teshuvah as a type of returning?

2. Contrast the literal meaning of teshuvah (returning) with the Oxford definition of “repentance.” How
might these two words signify different processes or lead a person to different outcomes?

3. How might your answer to the question above impact the way we treat a person who is attempting
to correct their mistakes?

PART I: THE NECESSITY OF TESHUVAH: WE ALL MAKE MISTAKES

In our exploration of teshuvah, we will first turn to Biblical texts and then proceed chronologically
through Jewish history. Our first source is a fiery prophecy from Ezekiel which offers us a Biblical
perspective on teshuvah.

AS-:TVUNPINY  Ezekiel 18:20-23
12 NN RO DRI W033%°  2°The person who transgresses, he alone shall die. A child

XD 2R ART W2 I ’EX?  shall not share the burden of a parent’s guilt, nor shall

PTRI NRTE 120 2 RY? parent share the burden of a child’s guilt; the righteousness
YW NYWT TR vy of the righteous shall be accounted to him alone, and the
(0) :an vy [vynn] wickedness of the wicked shall be accounted to him alone.

NRVAPIN I P YPIM 2 2 Moreover, if the wicked one returns from the
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O Ecclesiastes
Traditionally

attributed to Y Aty R [oxen] transgressions that he committed and keeps
Ei:iigfg;on’ VIR ARV NPT IR all My laws and does what is just and right,
f;;:f::;;tes DI XY M D AR he shall live; he shall not die. **None of
:;s;clzzi:gd XY niby Wy Pywn=o3 2 the transgressions he committed shall be

?;: :li:tgiso :(:;fj' NRTY §9 370 remembered against him; because of the
?nsghneaiojli: of S ARYTIWR righteousness he has practiced, he shall live.
Sukkot Y nin Yon yonn? 3 Is it my desire that a wicked person shall

122 X197 ' OWITR O3 die?—says God. It is rather that he shall turn
M YN back from his ways and live.

Explanation of Source #1

In this prophecy, Ezekiel explains that each person will be held accountable for
their own behavior. Moreover, the possibility of teshuvah is not only present but
desirable from God’s perspective. God hopes that we perform teshuvah so that our
transgressions will not be remembered or held against us.

Questions for Further Discussion
1. How would you describe the teshuvah process based on this text?

2. What does it mean in verse 22 that “none of the transgressions he committed shall be
remembered against him?”

3. Are there crimes which do deserve to be remembered against the perpetrator?

The next source offers a Biblical perspective on human nature, which directly relates
to our attitude towards teshuvah and second chances.

2:IN9P  Ecclesiastes 7:20°
SIWY YR TIRD IR PR IR 2%For there is no righteous person on earth

RQM RN 2 who does only good and never transgresses.
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o Agaddic
Agaddah refers
to the non-legal
portions of the
Talmud, which
includes folklore
and historical
anecdotes.
Agaddah is
in contrast to
the sections
of halakha
(legal matter)
in Rabbinic
literature.

O Baraita
A baraita refers
to teachings
from the same
time period as
the Mishnah
(approximately
0-200 CE)
that were not
included in the
Mishnah. They
are often cited
in the Talmud
to support or
challenge a given
position.

o Gehinnom
While the exact
meaning of
Gehinnom is
unclear and
a matter of
dispute, many
understand it
is as a place of
punishment
parallel to the
bliss of the
Garden of Eden.

O Throne Of Glory
Avision of God
sittingon a
Throne of Glory
is described by
several Biblical
prophets,
such asin the
opening chapter
of Ezekiel,

Questions for Further Discussion

This verse in Kohelet (Ecclesiastes) suggests that human beings are inherently
imperfect. We all make mistakes; we all break the rules at some point, according to
this verse.

1. Does this align with your own experience? Is this how you relate to yourself, or to
others?

2. Should this impact how we treat someone who has committed a crime, and if so,
how?

The next text is an agaddic® portion of the Talmud, which describes the creation of
several phenomena before the world came into existence. The inclusion of teshuvah
on this list will have ramifications for how we understand its place in the world.

2 7Y VY N7 2971922 TR
0°727 YW X°IN

Talmud Bavli Nedarim 39b

It is taught in a baraita:° Seven phenomena

X721w 272 IXN21 were created before the world was created,

aNMn A R O and they are: Torah, and teshuvah, the Garden

QI7°A 77V 34 72w m of Eden, and Gehinnom,° the Throne of Glory, ~ ©

N2 71207 ROD and the Holy Temple (beit ha’'mikdash), and

mwn YW MY wIpnn the name of the Messiah.

Questions for Further Discussion

In this intriguing Talmudic passage, there are seven phenomena described as being
created before the world. Notably for our purposes, teshuvah is included on this list.

1. What do you think the Talmud means when it says there were phenomena created
before the world?

2. What does it imply about teshuvah that it is included on this list?

Summary: Part |

In Part I, we have seen teshuvah presented as a fact of life. The Talmud went so

far as to describe teshuvah as being in existence before the world, implying that
any understanding of what it means to be a human being must take teshuvah into
account. In the next section, we will explore a medieval understanding of teshuvah
through the position of Maimonides.
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PART ll: TESHUVAH AND FREE CHOICE

This next passage, from Maimonides’ Guide for the Perplexed, explores the significance

which plays an
important role in
the development

of Jewish
mysticism.

O Guide For The
Perplexed
Rambam
(Maimonides)
isan acronym

of teshuvah and its relationship with free choice.

WA PRI ,290Y21 TN

Guide for the Perplexed® 3:36 (Maimonides)

for Rabbi o3 "72wn"aw KT R It should be understood that teshuvah
Moses ben

Maimon who 9D NN = D9 N D also belongs in this group of ideas without
lived in Spain

and Egypt ITI0° KD WK MYTA M which followers of the Torah cannot be
(1135-1204).

His two most ROR 7707 SWIR MRV well-grounded, unless one believes in
significant

works are AWOR RW — DN PPARA2 them. For it is impossible for any person
(1) Mishneh

Torah, a YW RV ROV QIR 2WY not to sin, either through ignorance—1by
comprehensive

codification MW NYT2 D0 DR professing an opinion or a moral quality
of Jewish

law from the NIN2I NP2 RN TN IR that is not preferable in truth—or else
Talmud, and (2)

The Guide to IR TIRN NMAANY W DR because he is overcome by desire and

the Perplexed,
one of the most

XPW QIR 7R 197 ;09

anger. If then the individual believed

influential

works of YL Myna ]P.ﬂb Do that the fracture can never be repaired,

Jewish

philosophy WORY MYV DY 10N 1707 he would persist in his error, and perhaps

ever written.

The Guide’s AR 1PN 70 TOW disobey even more because of the fact

ongoing

relevance to ;120N 12 TORWI ROY that no tool remains at his disposal. If,

Jewish life is

reflected in the 12NA NIAR OV IR however, he believes in teshuvah, he can

next source,

amodern DOPIAY 05 W 1°n? correct himself and return to a better and
commentary

on the book QTP 7ONW 7R QPW N more complete state than the one he was

written

by Israeli XOw in before he sinned.

philosopher

Dr. Micah

Goodman,

which was a Explanation of Source #4

bestselli . . e .

bzzlf?nmg Rambam, echoing the verse above from Kohelet, writes that it is inevitable that
Israel upon human beings will make mistakes. The belief in teshuvah is what motivates a person
publication. to learn from their errors and correct oneself. For Rambam, it is the belief in the

ability to right one’s wrongs that leads a person to change their ways. Even more
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boldly, Rambam states that an individual will become even more shalem (whole, complete) after having
done teshuvah than one was before having sinned.

Questions for Further Discussion
1. How might the belief in teshuvah motivate a person to correct their wrongs?

2. Why do you think the Rambam claims that one reaches a “better and more complete state” after the process
of teshuvah than before one sins?

3. What steps do you think are necessary for the teshuvah process to bring someone to a higher level than
before they sinned?

The following paragraph comes from Dr. Micah Goodman’s recent book on The Guide for the Perplexed. He
comments on the selection above, offering an important insight about its placement in the Guide.

Dr. Micah Goodman, Maimonides and the Book That Changed Judaism (2015)
Another belief that the Torah attempted to entrench in human consciousness was faith in human
beings. The Torah teaches that human beings have free choice. People do not merely chart their
own course in life; they also mold their own personalities. We are not entrapped by our habits or
by life’s circumstances. Instead, we have the power to free ourselves from all of these and create
ourselves anew. In Jewish tradition, this power is called teshuvah. A condition for doing teshuvah,
according to the Rambam, is belief in teshuvah. Someone who does not believe that he can change

his basic patterns of behavior or the structure of his personality will never succeed in doing so.

The Rambam locates his discussion of the mitzvah of teshuvah in the Guide in a surprising place:
next to those commandments that he describes in the “Laws of Foundations of the Torah” (the first
section of Mishneh Torah). That is to say, besides all of the theological claims that we are meant
to believe in relation to God, teshuvah is the vital belief that we need to have about the potential
for improvement and repair in relation to man. Faith in Teshuvah is also established not merely by

words and declarations, but through ceremonies and deeds.
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Questions for Further Discussion

Dr. Micah Goodman notes that Maimonides includes teshuvah adjacent to his discussion of Judaism’s most

important theological claims. In doing so, Maimonides is making a strong statement about the importance

of teshuvah as a fundamental pillar of Jewish belief.

1. Why do you think Maimonides considers teshuvah to be of such great importance?

2. Have you ever felt transformed by the teshuvah process? If not, what have been some obstacles towards
achieving “better and more complete state” as Maimonides described?

Summary: Part I

In this section, we have seen how teshuvah occupies a key place in the philosophy of Maimonides. For

Maimonides, the belief in teshuvah is inseparable from believing in free choice and an indispensable pillar
of Judaism.

Take a Step Back

1. After learning these texts, what is the significance of understanding teshuvah as a process of
returning?

2. What teaching around the idea of teshuvah was most compelling to you? Was there
anything challenging to accept?

3. Given this understanding of teshuvah, does it impact the way in which you think college
admissions committees should take someone’s criminal record into account? If so, how?

0 Maimonides Moot Court Competition | Spring 2021
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Teshuvah: |s Transformation Possible?
Teshuvah As Human Imperative

O Emulate God
As the opening
verse in parashat
Kedoshim states,
“You shall be
holy, since I, your
God, am holy.”
(Leviticus 19:2)

NIy AT
PINKRI 703
1107 0'YTE DRIX
NN wiTe D
DN

(207 xjM)

0 “lI Will Adorn
[God]”
In his
commentary on
this passage,
Rashi explains
that Abba Shaul
reads the word
i (1 will
adorn Him) as
two distinct
words Xint 1 (1
and God). From
here, Abba Shaul
derives that one
must cling to
God’s ways.

IN THE PREVIOUS SOURCES, WE EXPLORED TESHUVAH AS SOMETHING
which is built into the fabric of the world. However, teshuvah does not only take
place internally, or between an individual and God. A core idea in the Torah is
that we should emulate God.° Given the imperative of imitating God’s ways,
these sources will explore what type of responsibility, if any, we have to those
who are on the path of teshuvah.

1. What might it mean to emulate God when it comes to teshuvah?

2. Should teshuvah always be accepted? Are there situations where teshuvah
should not be granted?

These sources make a connection between the imperative to imitate God and
how we should approach granting teshuvah to those who have wronged us. In
this opening passage from the Talmud, Abba Shaul sheds light on what it means
to walk in God’s ways.

AOP N7 NAR Y922 TSN Talmud Bavli Shabbat 133b
2Ty

MR IRW RAR  Abba Shaul says: “Iwill adorn [God]”®

7712 17 017 IR (Exodus 15:2). Be similar to God: Just as God

AR 21N A0 NI is compassionate and merciful, so too should

QWM NN 77 ADR you be compassionate and merciful.

Explanation of Source #1

Abba Shaul teaches us that walking in God’s path means emulating God’s
characteristics. First and foremost, this calls for us to treat others with
compassion and mercy, just as God does.


https://www.sefaria.org/Shabbat.133b.6
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Questions for Further Discussion
1. How does this imperative to be compassionate and merciful relate to accepting someone’s teshuvah?

2. Should there be limits to one’s compassion and mercy? If so, when?

In light of the Talmudic passage above in which we are called to emulate God’s mercy, we will turn to
another passage from the Talmud. In reading the story, try to understand the anecdote about Rabbi Meir
through a lens of imitating God.

N 71 917 NY292 9922 TInbn
277 AW 177 32 30

N2 Fi’? MYIR NP ﬁm_ R
M7 R 270V KR T
TR NPT 0270 °2 I
TOYT XD AT RPI2 A7
,"DOROT MR N7 DN —
RPN 2oeRYINT 03 R
RIPT 207 9% 7 .2°0?
MR P ,"OPN TV DYY”
277opX TV DY TDONYT
MTA2T ITIZY R0 Y2 RN
arR 7Y @YY ,n2Iwn2
T MY R RY2

Ryt i7gk!

Talmud Bavli Berakhot 10a

There were hooligans in Rabbi Meir’s neighborhood who
caused him a great deal of anguish. Rabbi Meir prayed for
God to have mercy on him, that they should die. Berurya,
Rabbi Meir’s wife, said to him: What were you thinking?
If you base yourself on the verse: “Let sins cease from the
land” (Psalms 104:35)—is it written, let sinners cease?”
Let sins cease, it is written! Moreover, go to the end of the
verse, where it says: “And the wicked will be no more.” If,

as you suggest, “sins shall cease” refers to the demise of

the evildoers, how is it possible that “the wicked will be no
more”? Rather, pray for God to have mercy on them, that
they should repent, and then “the wicked will be no more.”
Rabbi Meir prayed for God to have mercy on them, and they

did teshuvah.

Explanation of Source #2

While Rabbi Meir initially prays for the demise of those who were antagonizing him ,Berurya corrects his
behavior and instructs Rabbi Meir to instead pray for God to have mercy on their behalf.

Questions for Further Discussion
1. How would you describe Berurya’s criticism of Rabbi Meir? Do you agree with it?
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O Left Hand
In rabbinic
literature, the
right hand is
a symbol of
strength and
the left hand
is a symbol of
weakness.

o Mishneh
Torah, Laws of
Repentance
Mishneh Torah is
a comprehensive
codification of
Jewish law from
the Talmud.
Interestingly,
thereis no
tractate in the
Talmud which
organizes the
passages on
the theme of
Teshuvah. As
such, these Laws
of Repentance
are considered
a foundational
Jewish text
and are the
subject of many
commentaries.
Some have
the custom to
study these ten
chapters of the
Mishneh Torah to
prepare oneself
for the High Holy
Days.

2. Beyond prayer on their behalf, are there other ways one can express mercy on those
who are acting inappropriately?

3. Are there situations in which this type of mercy is unwarranted?

The following ruling in the Talmud further explores the relationship between mercy
and teshuvah

PATTIO WA TN Talmud Bavli Sanhedrin 107b
2Ty NT

X0 o217 3320 1N The Sages taught: Always have the left hand®

TN AT ORAY push [sinners] away and the right hand draw
naapn them close.

Explanation of Source #3

In confronting someone behaving inappropriately, we may feel a conflicting tendency:

part of us may want to bring the person closer, and another part of us may want to
push them away. The Sages acknowledge that while we may feel this tension, our
primary energy (our right hand) should be used to pull people closer to us.

Questions for Further Discussion
1. Does this teaching relate to the story of Rabbi Meir and Berurya above? If so, how?

2. Have you ever felt this tension between wanting to bring someone close while
simultaneously wanting to push them away?

3. How might it relate to punishing someone who committed a crime?

Our final source is from a key section in Maimonides’ Laws of Repentance. In this
passage, Maimonides concretizes some of the themes above into guidelines around
accepting teshuvah from someone who seeks forgiveness.

°:2 72MN MDY, ININ AR Mishneh Torah, Laws of Repentance 2:10°

IR NP7 OTRY TIOK It is forbidden for a person to be cruel and refuse

791 R RYR 07807 KDY to be appeased. Rather, one should be easily
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Vpany nywr ovdh awp) niva? pacified, but hard to anger. When the person who wronged him
Q7Y 222 Smin Hrnk Xuing unn asks for forgiveness, he should forgive him with a complete heart
R 12 937 1998) .Y WH and a willing spirit. Even if he aggravated and wronged him

W . XD apY XD 7203 A, severely, he should not seek revenge or bear a grudge. This is the
71937 027) PRI ¥I1 DY 0271 path of the seed of Israel and their upright spirit. In contrast, the
121X 3? "27:3_,7 0°2213 7723 ‘7;’.& idolaters do not act in this manner. Rather, their wrath is held

183 W [IM231] IV XI onto forever

Explanation of Source #4

According to Maimonides, it is considered cruel to refuse to forgive someone who asks for forgiveness. He
sees this willingness to forgive others as a defining characteristic of the Jewish people as described in the
Torah, in contrast to their Biblical foes who bore a grudge and refused to be appeased.

Questions for Further Discussion
1. Why does Maimonides place the willingness to forgive a person on such a high pedestal?

2. In your own experience, is this a realistic expectation? What is most challenging about this requirement?

3. What does it mean to truly forgive someone “with a complete heart and a willing spirit?” Have you ever done
so?

Take a Step Back

In this section, we have discussed the Talmudic principle which calls on us to emulate God,
particularly with respect to God’s mercy and compassion. In this vein, just as God is forgiving,
so too we are called to be forgiving. Maimonides sees this as a defining feature of Jewish
character.

1. Whatis most challenging about embodying mercy and compassion to grant someone
forgiveness?

2. How do these sources relate to how we view criminal justice? To what extent should we
apply these guidelines to be merciful and compassionate after someone has been convicted
of a crime?

3. How may this relate to our case around criminal records and university admissions?
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Beyond the Box

Teshuvah: |s Transformation Possible?
Is It Ever Too Late?

© Yom Kippur IN THE FIRST TWO SECTIONS, WE EXPLORED THE SIGNIFICANCE OF TESHUVAH

Will Atone . . . . .
The verse and the importance of receiving second chances. However, it is crucial to raise
in Leviticus a question about the potential limits of teshuvah: is it ever too late? Is there

describes the
observance of

a point where teshuvah is no longer possible and receiving a fresh start is no

Yom Kippur longer in the cards? If so, when?
as follows:
“For on this Before moving on to the sources, take a few minutes to consider the following
day God shall ti . Are th tential risks in affordi dch 5
atone for you, questions: Are there potential risks in affording everyone a second chance?
to purify you. What factors do you think should be considered when deciding whether or
Before God, not someone should restart with a completely clean slate after performing
you shall be teshuvah?
cleansed from
all your sins.” . . . . .
(Leviticus The sources below will discuss these questions in relation to two factors.
16:30) The first section deals with the intention of the person who commits the
A7A DI transgression, and will explore whether the individual’s perspective when
D7y 192! committing a transgression affects their teshuvah process. The second section
DX ’\2‘97 deals with the severity of the transgression and explores whether certain crimes
D2'IINYN 7N )
AA00R ‘P 997 result in permanent consequences.
(7:770 X)

PART I: SINNING WITH THE INTENTION TO REPENT

Our first source begins with describing two instances where teshuvah is
not possible, relating to the person’s intention while committing their
transgressions.

VAT NI TR
ROON , MWK ROOR RN

Mishnah Yoma 8:9

Omne who says, “I shall sin and repent,

1772 PR°B9R TR L,2IWN) sin and repent,” does not have the

O ROOY 72D NWY2  opportunity to repent. “Ishall sin and

D1 PN 1920 DBIT Yo Kippur will atone® for me,” Yom

D21 0°71930 Kippur does not atone.
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O City of Refuge Questions for Further Discussion
The Torah . . .
- teh eobrz ok 1. Why is teshuvah not possible for someone who says “I shall sin and repent?”
8: Ba”b“dbar 2. What does the mishnah mean that the individual “does not have the opportunity to
umbers 2
35) details repent:
the mitzvah 3. How can we understand this mishnah in light of earlier sources we have explored
:’Xescti?:ssz . which emphasized that teshuvah is seemingly always possible?
Refuge.” If a
person kills

In the source above, we discussed how the intention of the person committing the

someone else 3 .
transgression can affect the teshuvah process. Now, we will explore whether the

unintentionally,

they can seek severity of the transgression must also be taken into account before a person can
asylumina receive a clean slate.

city of refuge.

Outside of

these cities,

the relatives of PART.lI: RETURNING TO A POSITION OF AUTHORITY

;:Z‘iﬁceﬁae;? The following mishnah describes what happens to an accidental killer upon their
authority to take return from a City of Refuge.® In particular, it will cite a dispute whether this
vengeance on individual, upon moving back home, is able to return to a position of authority
the killer. Upon which they previously held.

the death of

the High Priest
(Kohen Gadol),
the killer is
allowed to move

out of the City 2 N0n mwn Mishnah Makkot 2:8
of Refuge and Y 9 mei dental killer wh his city of hi

reintegrate into V) 120 11X An accidental killer who went to his city of his
society without
fear of reprisal.

TR i 07Rn refuge... upon his return home, he returns to
SRR 027 027 LA Y the office he formerly held, according to Rabbi
T R? MR AT 020 Meir. Rabbi Yehudah says: “He does not return

g R iy mj,w‘? RiAlx to the office he formerly held.”

Explanation of Source #2

This mishnah cites a disagreement (mahloket) between Rabbi Meir and Rabbi
Yehudah about whether this person can return to their previous position. This
dispute raises very important questions about whether there are limitations to
receiving a clean slate after committing certain serious transgressions.

Questions for Further Discussion

1. What do you think underlies this mahloket between Rabbi Meir and Rabbi
Yehudah? Why does Rabbi Yehudah draw a red line about returning to a position of
authority after returning from the City of Refuge?

0 Maimonides Moot Court Competition | Spring 2021


https://www.sefaria.org/Mishnah_Makkot.2.8
https://www.sefaria.org/Mishnah_Makkot.2.8
https://www.sefaria.org/Mishnah_Makkot.2.8
https://www.sefaria.org/Mishnah_Makkot.2.8
https://www.sefaria.org/Mishnah_Makkot.2.8
https://www.sefaria.org/Mishnah_Makkot.2.8
https://www.sefaria.org/Mishnah_Makkot.2.8
https://www.sefaria.org/Mishnah_Makkot.2.8

o Ritva

Rabbi Yom Tov
ibn Asevilli
(l3th_l4th
century),
known by

the Hebrew
acronym
“Ritva,” was

a rabbi and
head of a Beit
Din in Spain.
In addition to
his popular
commentaries
on the Talmud
which are
frequently
studied in
yeshivas
throughout the
world, Ritva
also explored
philosophical
works such as
Maimonides’
The Guide to
the Perplexed.

Beyond the Box Unit 1: Session 3

2. This mahloket refers to an instance where somebody killed someone else
unintentionally. What do you think Rabbi Meir and Rabbi Yehudah would each say if
the person had committed a less serious crime? What about a more serious crime?

The dispute above is essential to our discussion but is somewhat ambiguous. The
following source is a commentary which clarifies the nature of this dispute between
Rabbi Meir and Rabbi Yehudah. Ritva will explain that this dispute is limited to a
particular type of case.

Ritva® on Makkot 13a
Everyone [both Rabbi Meir and Rabbi Yehudah] agrees

% NIon By RMaws
XY O X1OY 99197

PR K1 RIT PRI that if the individual did not have an established

JDY MR PRI PR position, then now [upon returning from the city of

W 1In7 190K refuge], we would not even appoint the person to be

AW 8"YRY RN anirrigation manager. And this, even though he had

TRV W'DV AW killed someone accidentally. Certainly if he had killed

M7 NN QWA PN someone intentionally, we would not appoint the

ST AW person to any position of authority.

Explanation of Source #3

Ritva explains that the dispute above between Rabbi Meir and Rabbi Yehudah involves
a case with two criteria. One, it only relates to whether a person can be reinstated to

a certain position they held before the accidental murder. However, such a person
would never receive a new position of authority they had not previously held. Second,
this discussion only applies to an accidental murder. In a case of an intentional
murder, they can no longer receive any type of appointment under any circumstances.

Questions for Further Discussion

1. Do you agree with Ritva’s reading of the mahloket between Rabbi Meir and Rabbi
Yehudah? Is this how you understood their disagreement?

2. What is the significance of whether it is a new position of authority, or a position
previously held by the person?

3. Would you consider being accepted into a prestigious university to be a position of
authority? Why or why not?
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In the final source, Maimonides rules on this dispute between Rabbi Meir and Rabbi Yehudah.

NIRRT MDY ,ININ AR Mishneh Torah, Murder and the Preservation of Life
To-A%T el 7:13-14
nin nR ﬁ’i]? WY n¥ins 13 An unintentional killer who returned to his town, after

92 W K17 0T DT e the death of the high priest should be regarded as any

..OTX other person...

7917 3108 97 99303y °B oy Ohed M Even though he had obtained atonement, he could
RPN 02109 m2 oY AW never come back to a public office held by him previously.
P12 92 NIV TP RIT NG Heds lowered from his stature for the remainder of his

oY 1921730 I A2RR AR PRIN life, because such a significant failing occurred through

117: him.

Explanation of Source #4

Maimonides rules that this individual, upon returning to their home from the City of Refuge, should be
treated “as any other person.” On the other hand, Maimonides rules that the person cannot return to their
position of authority, as Rabbi Yehudah ruled in the mishnah above.

Questions for Further Discussion
1. How would you describe this balance that Maimonides is suggesting? Do you think it is fair?

2. Should this discussion only apply only to cases of accidental murder, or should it be applied to other
transgressions as well? If we extend this principle to other transgressions, how should we decide whether a
person can receive a position of authority after having served their punishment?

3. Does this balance between being “regarded as any other person” while at the same time being disallowed
from positions of authority relate to our case?

Reflection: Unit 1

In the opening three sessions of the course, we have studied a number of texts on the theme of teshuvah.

We have seen how teshuvah has been built into the fabric of the world and is an essential pillar of Jewish

life. Furthermore, we have seen that teshuvah is not only something in the hands of God, but something we
as human beings are instructed to emulate. Lastly, we have seen that there are limitations, at least when it
comes to certain serious actions, regarding a person’s ability to regain the status they had before committing
the offense.
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Take a Step Back

In reflecting on the unit as a whole, let us return to our original questions.

1. How would you articulate the meaning of teshuvah as a process of returning?

2. Are there tangible ways in which this should impact how we relate to someone who has been
convicted of a crime?

3. How do these texts inform whether we should go “beyond the box” and remove the question
about criminal histories from college applications?
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Rehabilitation: Moving Beyond Crime

The Case of the Stolen Beam (]'awn nipzn)

O Leviticus 5:23
The verse in full
reads as follows:
"It shall be, when
he has sinned
and is guilty, that
he shall return
the article which
he had robbed,
or the funds
which he had
withheld, or the
item which had
been deposited
with him, or the
article which he
had found."

XON'™D Nl
2'UNI DWUNI

AWUN NITANTIIN
PYUNTIIR IR 772
"IN IX YUY TUKR
TPON UK [IT{79N
NTARN NN IN INX
NX¥N UK

O Beit Shammai
and Beit Hillel
Hillel and
Shammai were
two of the
leading sages
who lived
during the last
century BCE
and the early
1%t century CE.
Beit Shammai
and Beit Hillel
(the "houses"
of Shammai
and Hillel) were
two schools
of thought

THE FOLLOWING UNIT EXPLORES THE REHABILITATION PROCESS AFTER
one has committed various types of transgressions, crimes, or untrustworthy
behavior. How should we view the process of reintegrating such a person into
society? How can they regain our trust? What factors must be considered
before offering such an individual a second chance? The upcoming three
sections will explore these questions and more, as we develop a framework for
understanding what rehabilitation is all about and who it involves.

We will examine a number of ways in which halakhic authorities prioritized
making the rehabilitation process as smooth as possible. However, we will also
see instances in which stringencies were put in place before accepting certain
individuals back into a community or a particular role. In this vein, the first two
sources below deal with a thief who later seeks to repent, and the third source
involves a priest (kohen) who seeks to reintegrate into his Jewish community
after converting to Christianity.

PART |: RETURNING THE STOLEN BEAM

If one steals an item and later wants to make amends, then according to Biblical
law (Leviticus 5:23°) one must return the stolen item to the person from which
it was stolen. The following dispute between Beit Shammai and Beit Hillel®
discusses a situation where, due to a later action taken by the thief, the process
of returning the stolen item would be very costly. What happens in such
circumstances? Does the actual stolen item still need to be returned?

PURWA TN Talmud Bavli Gittin 55a
R Ty T

INIDY WA DT 1320 1IN The Sages taught: If one stole a beam and

QMR w2 77022 built it into a building, Beit Shammai say: He

7210 17020 Do vpypn must destroy the entire building and return

210of 34
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named after
the sages. The
Talmud records
hundreds

of disputes
between

their schools.
While Hillel

is known for
his gentleness
and concern
for humanity,
Shammai is
associated with
strictness and
the firm letter
of the law; the
passage below
is an illustration
of this norm.
Typically,

the halakha
was decided
according to the
view of Hillel.

In Pirkei Avot
(5:17), the dis-
putes between
Hillel and Sham-
mai are regarded
as the paradig-
matic examples
of "disputes

for the sake of
heaven" which
are destined to
endure.

1HYAY WO T the beam to its owner. Beit Hillel say: The injured

7 PR DRIR 17" party receives only the value of the beam but not

7292 W T RONR the beam itself, due to an ordinance instituted for

J°AwT Dlph own those doing teshuvah.

Explanation of Source #1

In the above case, a person stole a beam and subsequently built it into a building—
and now this person wants to repent. Beit Shammai says they are required to
dismantle the building and return the beam, presumably based on the verse in
Leviticus cited above which states that the stolen item must be returned. However,
Beit Hillel is lenient on the individual who stole the beam, and rules that it is sufficient
to return the value of the beam. Their explanation is that this decree is intended for
the sake of those doing teshuvah.

Questions for Further Discussion

1. What do you think underlies the dispute between Beit Shammai and Beit Hillel?
What values are they each prioritizing?

2. What does Beit Hillel mean by making this ruling for the sake of those doing
teshuvah?

3. Are there situations other than theft where applying an ordinance for the sake of
teshuvah could apply? If so, where?

...explanation continues

The Mishnah (Gittin 5:5) rules in accordance with Beit Hillel, that it is sufficient to
return the value of the beam. Even though on some level the stolen beam itself
should be returned, doing so would make the teshuvah process more difficult and
therefore less likely. Seemingly, underlying this position is a desire to make the
teshuvah process less onerous. This compels us to consider where else this sensibility
towards lightening the potential burdens of teshuvah could be applied.

The following text is another instance in the Talmud where a decree for the sake of
those performing teshuvah is utilized. Whereas the text above dealt with lessening
the burden on the one who stole, the following text will address how the person who
was robbed from is called upon to make the teshuvah process more feasible—even at
their own expense.
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O Usurers
The
prohibition
against
charging
interest on
loans appears
multiple times
in Torah. For
example, see
Exodus 22:24,
Leviticus
25:36, and
Deuteronomy
23:20.The
severity of the
prohibition
is reflected
in the way
this passage
links one
who charges
interest with
one who
steals.

72 N7 NRP X232 9922 70N
2Ty

711 PI9TAT 1320 1N
TR 17°IAY N°272
2apnm 10 1P2apn

7M1 2o M PR I
T3 27 AR IR

M Sehli7Zal gkl i7a lnln Mokl
IMR QTR WYA K2INT
72WN MWYL wpaw

O 7P INWR 9K
129K 721w WY INR
X1 Y1111 77w 1K VIR
TYW TNIR2 72w WY
N7 219MY 11214 1K
07 1PRapPn PRI
M PR 07 22pnm

Rhlath i igihRaliably]

Talmud Bavli Bava Kamma 94b

The Sages taught: With regard to robbers or
usurers® that seek to return [the stolen item

or the interest|, one should not accept it from
them. With regard to one who does accept it
from them, the Sages are displeased with him.
Rabbi Yohanan says: it was taught in the days of
Rabbi Yehudah HaNasi: There was an incident
regarding one who desired to repent. His wife
said to him: “Empty one, if you repent then even
the belt that you are wearing is not yours.” He
refrained and did not repent. At that time, the
Sages said: With regard to robbers or usurers
that seek to return [the stolen item or the
interest], one should not accept it from them.
Concerning one who does accept it from them,

the Sages are displeased with him.

Explanation of Source #2

The Talmud rules that when an individual aims to return a stolen object or ill-gotten
money they received from charging interest, the other person should not accept it
back. In stating how this ruling came to be, the Talmud tells a story of an individual
who stopped doing teshuvah after realizing that the cost of returning all of his stolen
possessions would be prohibitively expensive. Consequently, the Sages ruled that
one should not accept back ill-gotten interest or stolen goods, so that the perpetrator
will be more likely to do teshuvah.

Questions for Further Discussion

1. Why do the Sages rule that one should not accept a stolen item which a thief seeks
to return?
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O Rebbeinu
Gershom
Gershom ben
Judah (c. 960
-1040) was a
leading halakhic
authority for the
Jews of Mainz,
as Ashkenazi
Jewish life
became more
independent
from the Jewish
communities
in Spain and
Babylonia.
Rabbeinu
Gershom lived
during a time of
severe Jewish
persecution. He
ruled leniently
regarding
individuals
who converted
to Christianity
who afterwards
sought to return
to Jewish life,
as we will see
in the following
responsa.

OFirst Aliyah
Traditionally a
kohen is called
up for the first
blessing when
the Torah is read
in synagogues.

O Furthermore
Rabbeinu
Gershom brings
an additional
support for his
position that the
Kohen should be
accepted based
on the principle
of "oppressive
language" (NNaIx
0127 ) which
will be discussed
more thoroughly
later in the
sourcebook.
This prohibition

naw nmobn LR TR
mrop

POY 2V ORWY 72Wwm
J12WN AW TAnwIw 1779

P9 XYW IR DX

X7 WX 772°70 772 1P

11°2...77071 °NYT 7D
MY “IRT 712WN WYY
190 DR RWDY 19172
"N ‘No7 A"YUNR)

2 77 TN ...

HR W, AT

11°01 ".029R T2WN)
DPnRT AR WY

...JN2722 77 HY 0°oom

7977 NN NRXAI TN
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2. How does this passage relate to the case of the stolen beam? What value(s) underlie
both texts?

3. Why is the Talmud interested in making the teshuvah process easier on the
perpetrator?

The third and final text is a responsum of Rabbeinu Gershom.® The question posed
to him is about a kohen (priest) who converted to Christianity and later performed
teshuvah. The kohen now seeks to reintegrate into the Jewish community. Issuch a
person allowed to perform priestly rituals and receive the honors granted to a kohen?
While reading Rabbeinu Gershom’s reply, consider how it relates to the two Talmudic
passages

Mahzor Vitry, Laws of Shabbat 125

My answer to the one who asked whether a priest
(kohen) who apostatized and then repented is fit to
perform the priestly blessing or to be called up to the

Torah for the first aliyah,® or not.

My opinion is... since he performed teshuvah it
is proper that he be called up for the priestly
blessing, even though the verse says that

such a person needs to be “sanctified.”...Since

he returned [to Jewish practice], he is to be
considered sanctified...As the verse states:
“Return to me and I will return to you” (Malachi
3:7). Since he has done teshuvah, God accepts

him and offers blessing through him...

Furthermore® [were he not to resume his priestly
roles] we would be discouraging him from performing

teshuvah. And it is not proper to do this. As Rabbi
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against certain
types of hurtful
language
includes
reminding a
person of their
past sins.

O Menashe

This is
referencing the
Talmud Bavli
(Sanhedrin
103a).
Menasheis a
king of Judah

described in the

book of Kings
as anidolater.
He later
repents. Rabbi
Yohanan's
teaching

was that one
should not say
Menashe lost
his portion in
the World to
Come, since
this would
discourage
others from

doing teshuvah.

The concern of
Rabbi Yohanan
is that people
would be less
likely to do
teshuvah if
they felt their
low spiritual
standing

could not be
remedied.

ROI) TWIA MINT 9D Yohanan taught, “whoever says Menashe® has no
( g 3

...X27 22WH PR PR

portion in the world to come [will discourage others from

19172 1779 KD TMRN OX) performing teshuvah]”... If you will say that he cannot

72900 77N RIPY R perform the priestly blessing or get called up to the Torah

WY 12592 n0nn for the first portion, he may rethink his decision. He

W2 NIRD 77 IR W) will say, “Woe is to me for this embarrassment, woe is

J1999 MR 179 MR to me for this shame.” This will prevent him from doing

AWND MYyR YN teshuvah.

Explanation of Source #3

In replying to the question about a kohen who had converted to Christianity and later
performed teshuvah, Rabbeinu Gershom ruled that the community should accept
him wholeheartedly as a full-fledged kohen—even though the Torah requires a high
level of sanctity for the kohen’s role. In addition to bringing support from Torah verses
about the efficacy of teshuvah, a key part of his reasoning is that if he was disallowed
from serving as a kohen, the future embarrassment of being excluded would prevent
the kohen from doing teshuvah. In other words, Rabbeinu Gershom reasoned that
this person would be less likely to perform teshuvah if he knew that his kohen status
was permanently lost. In order to avoid an outcome where this kohen would be
discouraged from performing teshuvah, Rabbienu Gershom ruled that the community
should accept him with open arms and grant him kohen status.

Questions for Further Discussion
1. What value(s) seem to be motivating Rabbeinu Gershom’s position?

2. How does this ruling relate to the Talmudic ordinances about the stolen beam or
accepting ill-gotten interest?

Take a Step Back

1. Inall three cases, we can note a desire to help facilitate someone’s teshuvah. What do you think
is motivating this desire?

2. The cases above deal with theft, charging illicit interest, and apostasy. Are there situations
where we should be more/less forgiving than these texts suggest? If so, when?

3. Does this precedent to help facilitate someone’s teshuvah impact the way a university should
evaluate a student’s criminal record? If so, how?
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Beyond the Box

Rehabilitation: Moving Beyond Crime
The Lying Butcher: Regaining Lost Trust

O Tereifa
The prohibition
against eating a
tereifa (literally:
a "torn" animal)
is Biblical and
one of the
foundations of
kashrut. A tereifa
isan animal
which is mortally
wounded, or has
certain physical
defects which
will soon lead
to its death.
The prohibition
against eating a
tereifa is rooted
in the following
verse:

"You shall be
holy people to
Me: you must
not eat flesh torn
by beasts in the
field; you shall
cast it to the
dogs."

(Exodus 22:30)
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DX 12797 2727
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The Yiddish term
"treif" refers
generally to

any type of non
kosher food.

A KEY ASPECT OF THE REHABILITATION PROCESS AFTER ONE HAS
committed a crime is regaining the trust of the community. In the previous
section, we explored how the rabbis instituted an “ordinance for those doing
teshuvah” (awn nmajzn) to remove barriers that may prevent a person from
performing teshuvah. In this section, we will add an important dimension to
this conversation—how does the person performing teshuvah regain the trust of
those who have been let down?

While elsewhere in the sourcebook we established that teshuvah is an essential
pillar of Jewish life, we will now explore crucial related questions: how can the
community determine when an individual who has betrayed their trust has
performed genuine teshuvah? What must a person do in order for their teshuvah
to be accepted by the community? How can such a person demonstrate their
sincerity?

We will explore two situations in which individuals who betrayed the trust of
their community subsequently attempt to regain their integrity.

PART I: THE LYING BUTCHER: REGAINING LOST TRUST

The opening text is a Talmudic passage that deals with a butcher who was found
to be selling non-kosher meat. In the passage, the rabbis discuss what the
teshuvah process for this butcher must entail before the community can once
again rely on his meat.

R TIAY 7D N7 PATTIO A2 TN Talmud Bavli Sanhedrin 25a

NPD17 N2NW KT X2V K77 There was a butcher about whom it

7M1 27 79500 797 "Nk XN was discovered that a tereifa ~ ©

920 DMWY 77172 027 TR 102 emerged from his possession. Rav

R12°7 X2 9" MWIRY MM AN Nahman disqualified him and
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ROR D297 Rp MR removed him from his position. The butcher went and
92 °7°K 2772 7°N1PN RN grew his fingernails and his hair. Rav Nahman thought to
172N 72 7R 27 MANRT PPN restore his status. Rava said to Rav Nahman: Perhaps he is
12 PR N9V YV TN being deceitful. Rather, how can he repair his status? It is
TRY DIPR% T TV 73PN in accordance with Rav 1di bar Avin, who says: One who is
O7°2R T NN P00 suspected of selling tereifot to others has no remedy until
XWX W7 1272 he goes to a locale where they do not recognize him and
7272177 hnhn 09°70 he returns a lost item of substantial value that he finds, or

own wn removes tereifa meat of significant value from his possession.

N TP 72 57 1°97710 by Rashi on Sanhedrin 25a
177217 DTN KX OX — 792K 1IN And he returns a lost item [of significant value]: If he

172 277 PR RIWT A7°AR I0AT 11°07 finds the lost object of his friend, since by returning i,

171 NTRANN he demonstrates he has overcome his lust for money.

Explanation of Source #1

In the case above, there is a dispute between Rav Nahman and Rava about what is required for this butcher
to regain the trust of the community after fraudulently selling non-kosher meat. In Rav Nahman’s view, it

is sufficient that the butcher displayed external signs of remorse. However, Rava was concerned that this
was insufficient and required a significantly higher standard, based on a teaching from Rav Idi bar Avin. In
the second text, Rashi explains that this higher standard requiring him to return a costly object or remove
expensive non-kosher meat serves to demonstrate that he has overcome his unhealthy desire for wealth.

Questions for Further Discussion

1. What is the nature of the dispute between Rav Nahman and Rava/Rav Idi bar Avin? What are they
disagreeing about?

2. How do Rav Nahman and Rava/Rav Idi bar Avin each understand the connection between the butcher’s
transgression and the way in which he must perform teshuvah?

3. For Rav Idi bar Avin, what is the significance of moving to a new location in order to demonstrate that one
has performed teshuvah? Why can’t a person perform teshuvah while remaining in the same place?
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°2;‘:;:‘:m of In the following commentary on this passage, R. Nissim of Gerona (RaN) questions

Aleading why Rava/Rav Idi bar Avin ruled that the butcher requires such a high standard of
Spanish teshuvah in order for him to regain the community’s trust. The passage below begins
talmudist who with RaN offering two possibilities: one answer is quoted in the name of Ramban

:l;‘r’];zrc‘::: as (Nahmanides), while the other is quoted in the name of Ramban’s student.

R. Nissim of
Gerona (1320
-1376) was

an influential
scholar and
halakhic
authority.

His stature is
reflected in the
many hundreds
of halakhic
queries he
received

from Jewish
communities
throughout the
world.
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Explanation of Source #2

R. Nissim of Gerona® (RaN) on
Sanhedrin 25b

Ramban (Nahmanides) answered that since
the butcher was appointed in a public role,
and the public was reliant on him, they were
strict upon him not to give him another
appointment on this matter and were
suspicious that he was deceiving them...We

don’t find these [high standards] about other

people suspected [of transgressions.|

Rabbeinu David, the student of Ramban,
added another reason why there was a
suspicion that the butcher may be deceitful.
Since they removed him from his position

[as a butcher], there is a suspicion that his
acceptance [of the need to perform teshuvah]
is not truthful, but rather is in order to return

to his position.

In this text, RaN cites two possibilities as to why the Talmud applies a strict standard
for the butcher before he can return to his position. Ramban suggests it is due to the
public reliance on his role as a butcher; Rabbeinu David suggests it is because we have
reason to be suspicious of his ulterior motives.
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o Rav Hai Gaon

Rav Hai Gaon Questions for Further Discussion
(939;1103:) \f:vas 1. According to Ramban, why is it significant that the public is reliant on his role as
was head o

the Babvlonian a butcher? Based on this, how would Ramban perceive the teshuvah process
academ); of differently in a situation where the public was not dependent on the individual in
Pumbedita. question?

Founded in the

third century 2. According to Rabbeinu David, what is unique about the situation of the butcher which

leads to Rava requiring a higher standard?

the yeshiva

of Pumbedita 3. How does this case of the butcher relate to our general question of criminal records
(modern day . . .. .

Iraq), was and university admissions? Is there a parallel to be drawn? If so, what is the

aleading connection between the two cases?

spiritual center
of Jewish life

for nearly 800 PART.11: DOES TIME HEAL EVERYTHING?

:siasr:.elrtil)sdl:hat In the first section, we explored a disagreement regarding what the butcher must do
the Babylonian before he can regain our trust. The following text will introduce another factor that is
Talmud important to the rehabilitation process: time.

became the

central text

The question posed to Rav Hai Gaon is about a cantor (hW1ax n'7w) about whom there
was suspicion that he committed adultery. As a result, his congregation removed him
from his role. The cantor then took on public signs of remorse such as fasting, and
after some time, the congregation was unsure whether to reappoint this individual as
their cantor. They addressed Rav Hai Gaon with this query.

of rabbinic
Judaism.

TR 17290 1290 D Sefer Kol Bo 147 Rav Hai Gaon®
PPRY P70 DMWY 72N Response: The letter of the law is that there is

2192 TAWW D27 10 nothing which stands in the way of teshuvah;
072w 9o ROX 721N rather, anyone who does teshuvah, God
VT X130 7102 W Teaw knows that they have remorse from their
2V 7R DY W0INNI 0 ugly behavior. When they direct their hearts
DR 1AW 21 MY IR that they will not return to it, God forgives
TV 121w XYW 02 them. For human beings—even though they
,0777 2 R 1R cannot know what it is hidden [i.e. a person’s
TPRW 9D 7Y AR DTN 12 feelings| and can only know what is revealed
0772 1K1 MDD PYTY outwardly—when a significant amount of time

AT 72YWD NIPAIT KON has passed, and it does not appear that the
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9N02 K "1932 RY 1OY AR PRI 7277 person has acted inappropriately in public or
3117 92 12 PRk 2901 13170 RYW 127 in private, and one’s heart believes that he has

NI 22PN done teshuvah, then we accept him.

Explanation of Source #3

In response to the question posed by the congregation, Rav Hai Gaon ruled that if a significant amount
of time has passed since the cantor had acted in a suspicious manner, and if it seems that the cantor has
turned a new leaf, then they should accept him back into their congregation.

Questions for Further Discussion

1. What is the significance of time in the teshuvah process? Why does Rav Hai Gaon consider it to be an
important factor in this case?

2. How much time would you consider to be “significant” in this context before the congregation should place
their trust in the cantor again?

3. How would you compare this ruling from Rav Hai Gaon with the text from Rabbeinu Gerhsom in the
previous section where he ruled that the kohen who had converted to Christianity should be welcomed
back into the community?

4. How can this relationship between time and teshuvah relate to the impact of an individual’s criminal
records on their future?

Take a Step Back

In this section, we explored two texts that deal with individuals who had betrayed the trust of
their community.
1. How do these sources help us navigate the question of how someone can regain lost trust?

2. Are there factors which should be considered before someone’s past transgressions are
overlooked? If so, what are they?

3. How can these texts help us reflect on “Beyond the Box” regarding how universities should
weigh an applicant’s past behavior when making admissions decisions?
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Beyond the Box

Rehabilitation: Moving Beyond Crime
Transforming Sins To Merits

IN THIS FINAL SECTION ON THE SUBJECT OF REHABILITATION, WE WILL EXPLORE THREE
Talmudic texts which discuss a person’s standing after completing the teshuvah process.

Before reading any of the sources, consider the following questions. How would you describe the
status of a person who has performed teshuvah in relation to who they were before they had sinned?
Are they right back where they started? Are they at a higher level, or a lower level? Should there be

permanent consequences to their spiritual standing?

In exploring these questions, we will consider how these texts understand the rehabilitation process

and where it leads an individual.

The first source deals with the question of one’s standing after having performed teshuvah. How does
such a person compare to someone who has never sinned to begin with? The following passage will

cite a dispute between two sages about this very question.

2 7MY TP NT NSV 022 MWD Talmud Bavli Berakhot 34b
"757;!27 QPR IR 027 MRT Rabbi Abbahu said: In the place where those who have

QR T—TRIY 12WD done teshuvah stand, even the completely righteous do
MRIY LTIV 2R 00703 not stand, as it is stated: “Peace, peace upon those who
."3“@‘?] Pinn? oIy ooy are far and near.” Those who are “far” come first, and then
379 LRY2 TRy those are “close.” Rabbi Yohanan would reply: What is the
17 MR P 027 AR meaning of one who is “far?” This refers to the completely
PN ov—"pin7" "R righteous who were distant from sin from the outset.
R KRV 7728 1270 What is meant by one who is “near?” This refers to one
0277 2R WAW—"20"  who was close to transgression and now has distanced

RXOWT 20 PO, themself from it.
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Reish Lakish
Shimon ben
Lakish (Reish
Lakish) was

one of the most
prominent sages
of his generation
(3 century).

An important
biographical
note to this text
is that elsewhere
in the Talmud
(Bava Metzia
84a), we learn
that Reish Lakish
was a banditin
his youth. After
an encounter
with Rabbi
Yohanan, Reish
Lakish repents
and devotes
himself to Torah
study. When
reading this
passage from
Reish Lakish, it
isimportant to
keep in mind
that teshuvah
was an essential
part of his life
journey.

Explanation of Source #1

In this passage, Rabbi Abbahu and Rabbi Yohanan disagree about who is at a higher
level: one who sinned and then performed teshuvah (Rabbi Abbahu) or one who has
distanced themself from sin from the outset (Rabbi Yohanan). The dispute is centered
around how to read a verse in Isaiah which implies that those who are “far” will be
redeemed before those who are “near.” Rabbi Abbahu reads “far” as people who had
sinned and then performed teshuvah; Rabbi Yohanan reads “far” to describe people
who have alway been far from sin.

Questions for Further Discussion

1. How do you understand the debate between Rabbi Abbahu and Rabbi Yohanan?
How might each of them understand the process of teshuvah and rehabilitation
differently?

2. Which position is more intuitive to you? Does it depend on the situation?

3. Can you think of an individual whose transgressions—followed by a process of
heartfelt teshuvah—led them to a high spiritual standing?

The next Talmudic passage addresses a similar theme: what is the status of one’s
transgressions after performing teshuvah? According to Reish Lakish, it depends
not just on whether one does teshuvah, but on the primary motivation behind the
teshuvah process.

2 7MY IS AT RA 22T Talmud Bavli Yoma 86b

2172 WOPH WO R Reish Lakish” said: Great is teshuvah, as the

MYy MNTTY 72WN person’s intentional sins are counted as

AR IR LAY 19 unintentional sins...But didn’t Reish Lakish

T2WN T WOPH W himself say: Great is teshuvah, as one’s

% MYy NNTIY intentional sins are counted as merits?..This is

IND XOWP KD ...N1OTD not difficult: Here it refers to teshuvah through

N7 IR [2ANR7 love; there it refers to teshuvah from fear.

Explanation of Source #2

The Talmud attempts to reconcile two statements from Reish Lakish: in one statement,
he states that after teshuvah one’s transgressions are regarded as unintentional
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transgressions; in another he states that they are considered to be merits. In solving this seeming
contradiction, the Talmud suggests that one refers to teshuvah motivated by love, and the other refers to
teshuvah motivated by fear. These two processes lead a person to two different outcomes.

Questions for Further Discussion

1. What does it mean to do teshuvah from love as opposed to teshuvah from fear? Can you give an example

of each?

2. Which form of teshuvah belongs on a higher level? Why?

3. What might it mean for a transgression to become a merit or an unintentional sin? Is there an experience in
your life to which you can apply this teaching?

The final source addresses teshuvah and rehabilitation in relationship to time. How do we regard someone
who performs teshuvah at the very end of their lives? Likewise, how do we regard someone who was
righteous for most of their lives, and then rebels?

2 7Y 20T PRITR O922 TR0
129OR A M 12 WM

7021 1 92 TINA PO
MWK DR 72X 710K
(20,22 ORPIT) R

D12 1PXN R? PUTET NPTX
22 A3 YW 190K WD
TN 72WN W PR
WY WP 201N PR
(20,37 ORPIT) MR
72w’ XY YW nYw

WwAN 12W 012

Explanation of Source #3

Talmud Bavli Kiddushin 40b

Rabbi Shimon ben Yohai says: Even if one was
completely righteous all their life and then rebelled
by sinning at the end, their early merits are lost, as
it is written: “The righteousness of the righteous
shall not save one on the day of their transgression”
(Ezekiel 33:12). And even if one was completely
wicked all of one’s life and did teshuvah at the end,
we do not recall their wickedness any longer, as it is
written: “And as for the wickedness of the wicked,
he shall not stumble over it on the day that he turns

from his wickedness.”

In this passage, Rabbi Shimon ben Yohai teaches that when one is judged in the heavenly courts, one’s past
deeds—whether acts of righteousness or transgressions—do not determine a person’s fate. It only matters

who the person is today.
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Questions for Further Discussion
1. Do you think this is a fair way of judging a person? Why or why not?

2. Is this reflected in your own experience? Is this how you relate to your past self?

3. Should certain actions lead to permanent consequences even if the individual does teshuvah?

Summary: Unit 2

In this unit on rehabilitation, we have explored a number of ways in which the rabbis prioritized making the
rehabilitation process less onerous. For example, one who stole a beam need not dismantle their building
in order to return the beam to its owner. However, in the case of the butcher found to be fraudulently
selling non-kosher meat, we saw how the rabbis required a higher standard before the community could
place their trust in him. We have also explored how time comes into the conversation in a number of ways,
such as when Rav Hai Gaon ruled that a cantor could resume his role after a significant amount of time had
passed since his last known transgression. In this final section, we have seen texts navigate the question of
one’s spiritual standing at the conclusion of the rehabilitation process—and how one’s transgressions can
potentially become a source of merit.

Take a Step Back

1. Reflecting on the unit as a whole, what values underlie the rehabilitation process? Do they
ever come into conflict with other values?

2. Which text resonated most with you? Which source did you find most challenging to accept?

3. After exploring these texts, how does this approach towards rehabilitation influence your
understanding of “Beyond the Box?”
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Relating To The Past
Innocent After Proven Guilty

O Pirkei Avot
Pirkei Avot
(“Ethics of the
Fathers”)is a
compilation of
wisdom and
ethics included
in the mishnah.
Itis the only
tractate of the
mishnah which
is primarily
concerned with
morality and
wisdom, in
contrast with
most tracts
that address
primarily legal
matters.

OIn Court
Commentaries
on this mishnah
offer multiple
explanations
of how to
understand
this phrase.
One possibility
is that it refers
to ajudge
inappropriately
offering advice
to one of the
litigants. Another
possibility is
that it refers to
ajudge acting
arrogantly
and perceiving
themselves as
excessively great.

THE PREVIOUS TWO UNITS EXPLORED THE FOUNDATIONS OF TESHUVAH
along with various questions which arise during the rehabilitation process after
one has committed a transgression. In this unit, we will turn our attention to

a related set of questions regarding the relationship between the past and the
future. For example, is it ever appropriate to bring up someone’s past offenses?
How should we relate to an individual who has been through the criminal justice
system? Should we offer individuals the benefit of the doubt over their past
actions?

PART I: INNOCENT AFTER PROVEN GUILTY?

The presumption of innocence is a key foundation of our modern criminal justice
systems. In the eyes of the court, we are each innocent until proven guilty. The

following mishnah in Pirkei Avot® will offer what may be a different perspective—
relating to how litigants should be perceived during and after court proceedings.

MR MI2N IR
,IRIR ORIV 12 A7

Pirkei Avot 1:8
Yehudah ben Tabbai said, do not make

272 A%y Wyn X yourself an advocate in court.° When

WY PITYN 1T the litigants are standing before you [in

L0197 DT P court], they should appear in your eyes

OOYYI YR P as if they were both guilty; and when

P ,T°I097) DOWDIYN they leave your presence, look upon

2P LRI T2 them as if they were both innocent, as

173 DR oRY they have accepted the judgement.
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O Bartenura
Rabbi Ovadiah
ben Abraham of
Bartenura (1455
- 1520) was a key
spiritual leader
of the Jewish 3
communities of
Italy and later in
Israel. His most
enduring work is
his commentary
on the mishnah,
which to this day
remains one of
its most popular
commentaries.

guilty?

courtroom?
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Explanation of Source #2

Questions for Further Discussion
1. Why does Yehudah ben Tabbai teach to view both parties in the courtroom as

2. Whyshouldoneview both litigants asinnocentonce the proceedings have concluded?

. Whatdoes it mean to view someone convicted of a crime asinnocent upon leaving the

In his commentary on this mishnah, Rabbi Obadiah ben Abraham of Bartenura
offers an explanation of Yehudah ben Tabbai’s teaching.

Bartenura® on Pirkei Avot 1:8

Look upon them as if they were both guilty:

so that your heart should not lean towards

one of them, saying, “Such and such is a
distinguished person and would not make a
false claim.” Since if you say this, you will not be

able to see them as guilty.

As they have accepted the judgment: Such

that you should not suspect the obligated party
by saying “This one is a thief.” Rather say,
“maybe he was mistaken and did not intend

to steal.” Alternatively: if one of them became
obligated to make an oath [to testify in court]
and subsequently made the oath, do not say, “he

made a false oath.”

In his commentary, Rabbi Bartenura suggests that the reason one should view
both parties as guilty in the courtroom is to ensure that the judge will view the
situation objectively, rather than allowing a litigant’s reputation to cloud their
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O Lashes
Lashes are
generally the
punishment
for
transgressions
for which
no other
punishment
is specifically
mentioned.
The Talmud
goes into
great detail
specifying the
transgressions
which warrant
lashes; the
rabbis also
reduce the
maximum
number of
lashes one
can receive
from 40 to 39.
(Makkot 22a)

judgement. Likewise, after a guilty verdict has been delivered, one should aim to see
both parties in a positive light, even if one of them was found to owe the other party.

Questions for Further Discussion

1. Why should one offer the guilty party the benefit of the doubt, even after the court

proceedings?

2. Are there times when the guilty party should not be offered this opportunity to be seen

in a positive light?

Summary: Part 1

The presumption of innocence is widely regarded today as a basic human right. In this
mishnah, we see a concern not only with a litigant’s standing during a court proceeding—
but after its conclusion as well. The next section will present another situation where
there is concern expressed for how a convicted person should be perceived.

PART 1I: WHAT HAPPENS AETER.A SENTENCE IS CARRIED OUT?

The following verses in Deuteronomy describe the process of a person being sentenced
to lashes® after being convicted of wrongdoing in court. As you read these verses, try to
pay particular attention to how the Torah refers to the two parties at various points of the

judgement process.
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Deuteronomy 25:1-3

"When there is a dispute between people
and they go to the tribunal, and they judge
them, acquitting the innocent one and
condemning the guilty one, 2if the guilty
one is to be flogged, the judge shall have
him lean over and be given lashes in his
presence, as his guilt warrants, by number.
3He may be given up to forty lashes, but

not more, lest he give him a more severe
flogging than these, and your brother would

be degraded before your eyes.
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o Sifrei

Devarim
Sifreiis a
midrash on
the book of
Deuterono-
my. Compiled
around the
third century,
the Sifrei is
associated
with the
academy

of Rabbi
Akiva, the
great sage
frequently
cited in the
mishnah.

For Rabbi
Akiva, each
and every
letter in the
Torah could
potentially
be a source of
derivation for
its laws.

Explanation of Source #3

These verses describe court proceedings between two parties, which conclude with
lashes being carried out against the guilty party. The following midrash comments on
these verses, particularly taking notice of a shift in language in how the Torah refers to
the guilty party.

79:15 29727 D%
0 ,9mIK HROON 2 7Pan M

Sifrei Devarim® 286:14
Rabbi Hanania ben Gamliel says: Throughout

LYW N0 IR RMP OV the day [in court], the verse refers to him as

;YW N10T 12 OXR 771 ANIY “quilty,” as it says: “if the guilty one is to be

RPN ,7P2W0 PAR flogged.” But once he has been flogged, the

SRR 9P R, "R verse refers to him as “your brother.”

Explanation of Source #4

This midrash notes a significant shift in how the Torah describes the person convicted of
wrongdoing. During the court proceedings (verse 2), he is called “guilty.” However, once
the sentence has been carried out (verse 3), the Torah now refers to this individual as
“your brother.”

Questions for Further Discussion

1. What is the significance of this shift in language? What does it mean to view the person
as “your brother” after the sentence is carried out?

2. How does this relate to the teaching of Yehudah ben Tabbai in the mishnah cited above?
3. What can be challenging about seeing a guilty individual in this manner? What can

prevent us from doing so?

Take a Step Back

The mishnah in Pirkei Avot, as well as the midrash on the opening verses in Deuteronomy 25,
stress the importance of seeing individuals in a positive light, despite being found guilty in court.

1. What are some benefits and potential pitfalls of seeing individuals who have been convicted of
wrongdoing in this manner?

2. Whatis a tangible way to apply the mishnah or midrash to our modern criminal justice systems?

3. Regarding the particular question of university admissions, how might one view a student
applicant who has been found guilty of an offense in a way that these texts suggest?
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Beyond the Box

Relating to the Past

Ona’at Devarim: The Prohibition of
Oppressive Language

IN THE PREVIOUS SECTION, WE ENCOUNTERED TEXTS WHICH EMPHASIZED THE IMPORTANCE
of seeing people in a positive light, even after they have been convicted in court. In this section, we
will explore a related theme: the prohibition of “oppressive language” (02T nXix) which includes
not reminding an individual of their past if it will cause them pain.

Halakha is deeply concerned with the power of words, and oppressive language is one of several
commandments related to forbidden forms of speech. In this section, we will trace the concept
of oppressive language from the Torah through the mishnah and gemara, as well as a later
interpretation from a 13th century rabbi.

The text below is the Biblical source of the prohibition of oppressive language. Although the specific
prohibitions are not specified in the verse, Rashi parses the particular meaning of its words.

22-2:R2 DMWY Exodus 22:20-22
D 9273 3PN K7 A3IN~KD M 20 204 stranger you shall not oppress nor shall you

TINORTOD 20NN YOIR2 DNM subjugate, for you were strangers in the land of

YN XY 2NN Egypr. 2You shall not oppress a widow or orphan.

PYXTONR D IR VD MWK 22 22Ifyou oppress them, as soon as they cry out to

ANRYX YRUR vav ’z?N ]73_]37 Me, I will heed their outcry.

T = =

2-R:D:2D NMWHY "W Rashi on Exodus 22:20
0°727 DRI 7N RY W You shall not oppress: with oppressive language.

19n% Nona JIRTTON XYY Nor shall you subjugate: with theft of money.
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© Commentary Explanation of Source #1
Rashi quotes
Mekhilta Rashi’s commentary®is our first indication of the connection between oppressive
d’Rabbi Yish- language and outright theft.
mael, which
is a midrash
halakha—a . . .
form of biblical Questions for Further Discussion
:(”tefpfjtation 1. What s the relationship between harming someone through words and with money?
ocused on
expounding the 2. Why does the Torah warn us about these two prohibitions particularly with regards to
legal parame- the stranger, widow, and orphan?

ters of the mitz-
vot (command-

ments). It was The mishnah will further delineate the prohibition of “oppression” mentioned in
:ﬁ?zpfzz:t';‘r Exodus 22:20. In particular, we will focus on the prohibition of oppressive language
CE. ’ and its relationship to economic exploitation.

O Buying and
Selling
The principle
of exploitation 7 RYIXR N2 TIWN  Mishnah Bava Metzia 4:10
(nxaix) prohibits C .
one from taking , 120 MR ARNRY QWD Just as the laws of oppression apply to buying
advantage of ; .
the other person X .077272 IRIIN 2 and selling,® they also apply to oppressive
in a financial . .
transaction. N1 ,0] V27 1232 2 R language. One may not say, “How much is
For example, ..
the mishnah oK LRh a1y N this object?” if he does not wish to buy it. If
(Bava Metzia . L :
4:3) rules that 9 R0 KD, 72wn vl one had repented, another should not say to
overcharging e : .
someone by one- aR .DPNWRAT 7Py 07 him, “Remember your earlier deeds.” If one
sixth or more of a . L
product’s market % 0K X7 ,073 72 X1 descends from proselytes, another should
value constitutes . . . .
exploitation RIY LPDIAN AWy 707 not say to him, “Remember the deeds of your
(nnaix) and is . .
prohibited. 3N X7 73 (22 M) ancestors.” For it is said, “A stranger you shall

23X09N X9 not wrong or oppress.”

Explanation of Source #2

Here, the mishnah further clarifies the prohibition of “oppressive language” by listing
a number of examples which would fall under this rubric. The mishnah roots this
prohibition in the verse from Exodus cited above.
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O “And You
Shall Fear
Your God”
This is
referring to
the following

Questions for Further Discussion

1. The mishnah cites a number of examples of oppressive language. What is the common
denominator among them? How would you articulate the prohibition of oppressive
language based on these examples in the mishnah?

verse: Do 2. The mishnah compares monetary harm to verbal harm. In what way is harm inflicted
not wrong verbally similar or different to harm inflicted monetarily?
one another,
but fear your
God; for | While the mishnah above compares oppressive language to its financial parallel, the
aQJtrhGeozord’ Talmud will take this comparison a step further. In the passage below, several sages
{Leviticus' advance the view that oppressive language should be regarded as a more severe offense.
25:17) To support their claim, they will base themselves on Scriptural clues as well as logical
R in ) comparisons between the two instances.
nmy Ny
TR DN
DELE]
DT . .
NPIX% X232 9922 7IR5N Talmud Bavli Bava Metzia 58b
Ky L _ATmymnT
(T 1w OWwn 1A KR Rabbi Yohanan says in the name of Rabbi Shimon
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ben Yohai: Greater is the transgression of oppressive
language than the transgression of monetary
oppression, as with regard to the latter it says:

“And you shall fear your God.” But with regard to
monetary oppression, it is not stated: “And you

shall fear your God.” And Rabbi Elazar said: Verbal
oppression affects the person’s body; but monetary
oppression [only] affects one’s money. Rabbi Shmuel
bar Nahmani says: [the consequences of] monetary
oppression can be undone; but verbal oppression
cannot be undone. It was taught before Rav Nahman
bar Yitzhak: Anyone who humiliates another person
in public, it is as though he spilled their blood. Rav
Nahman bar Yitzhak said to him: You have spoken
well, as we see [when a person is humiliated] the red

leaves their face and they become pale.


https://www.sefaria.org/Bava_Metzia.58b.11-12

Beyond the Box Unit 3: Session 8

o Sefer HaHinukh

This work
systematically
discusses the
613 mitzvot.

In addition to
describing the
parameters of
each mitzvah,
the author also
delves into
the “roots” of
each mitzvah,
offering an
understanding
of its deeper
purpose. It
was published
anonymously
in 13 century
Spain.

Explanation of Source #3

In this passage, we see how the rabbis perceived the transgression of oppressive
language as being particularly severe. Unlike financial exploitation, the rabbis
suggest that verbal abuse affects one’s physical self and can never be repaired—even
comparing the humiliation of someone through words to murder.

Questions for Further Discussion
1. Why do the rabbis of the Talmud treat verbal abuse with such severity?

2. Based on their rationales for the severity of this prohibition, would the transgression
also apply beyond verbal exchanges and include written communication?

3. How might this prohibition relate to the university admissions process regarding a
student applicant with a criminal record? Does the concept of oppressive language
(D27 NXJiX) apply?

The final source is from Sefer HaHinukh.® Excerpted from a longer passage which
describes this transgression in detail, the selection below deals with the purpose
of the mitzvah. According to Sefer HaHinukh, observing the mitzvah of oppressive
language is conducive to a more blessed world.

7-R: oW TIT DD
X177 00 317 7 XD W

Sefer HaHinukh 338

The root of this commandment is understood,

127 20w NNY for it is to give peace between people. Great is

79727 12W DWW TN peace, for through it blessing becomes found

TWRY ,02WA XN in the world; and difficult is argument—

7MY M9%P AN NPOIAN for many curses and many tragedies are

S2AD0MPN NYPN dependent upon it.

Explanation of Source #4

The author of the Sefer HaHinukh suggests that the root of the mitzvah to avoid
oppressive language is to make the world more peaceful.

Questions for Further Discussion
1. How does observance of this mitzvah help promote peace?

2. What does the author mean that many tragedies result from argument (mahloket)?
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Take a Step Back

In this section, we explored the prohibition against verbal oppression and the severity with
which it was treated by the halakhic tradition. Consider how this prohibition may relate to our

case:
1. How would you articulate the prohibition of oppressive language?

2. Regarding the specific example of reminding someone of their past sins, how would this relate
to the way a university admissions committee evaluates a student’s criminal record? Should it
impact the way that they require and/or utilize such records?

3. When should it not be considered oppressive language—if ever—to bring up an individual’s past
offenses?

0 Maimonides Moot Court Competition | Spring 2021
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Beyond the Box

Relating To The Past
The Responsibility to Intervene

IN THE PREVIOUS SECTION WE EXPLORED THE CONCEPT OF OPPRESSIVE LANGUAGE (J'I?QiN
D0"2T), which includes a prohibition against embarrassing an individual by bringing up their past
sins. In this section, we’ll test the limits of this prohibition by asking an important question from the
opposing perspective: is there ever a responsibility to speak up regarding someone’s past actions if
they may present a danger to someone else?

We will first explore this through a lens of the Biblical injunction not to “stand by the blood of your
fellow.” We will trace this verse through the Talmud and midrash, reflecting on one’s responsibilities
and obligations as a bystander.

PART.I: DO NOT STAND BY. THE BLOOD OF YOUR FELLOW’’

The core Jewish value not to ignore the plight of someone in need is rooted in the following verse.
This verse will serve as the foundation for our learning today and in the following section.

TW:WY RPN Leviticus 19:16
?[’7;3_7;“7’31 BRI, Do not go around as a gossiper amidst your people;

77 0IR Y0 2770Y THvn XY do not stand by the blood of your fellow: I am the Lord.

Questions for Further Discussion

1. We will focus now on the latter half of the verse. What does it mean to not “stand by the blood of
your fellow?” (In the upcoming and final section, we will explore the relationship between the first
half and the second half of the verse.)

2. From the Biblical verse alone, what would you suggest is included in this prohibition?

The next text is a passage from the Talmud which further delineates the prohibition of “standing by”
when someone else is in need. As you read the passage, reflect on how the Talmud understands the
phrase not to “stand by.”
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Explanation of Source #2

Talmud Bavli Sanhedrin 73a

From where is it derived that one who sees another
drowning in a river, or being dragged away by a wild
animal, or being attacked by bandits, that one is

obligated to save them? The verse states: “Do not stand

by the blood of your fellow.”

But is it really derived from here? It is derived from
there. [Asthe Talmud asks:| From where do we know
[that if someone will suffer bodily harm that one must
intervene on their behalf?] From the verse: “And you
shall restore it to him.” If one only had the latter verse,
I'would have thought this applies only to saving the
person in danger by oneself. But to exert and hire
workers, one might have thought that was unnecessary.
Therefore, the verse “Do not stand by the blood of your

fellow” teaches us that one must even hire workers.

The Talmud states in unambiguous terms that one has an obligation to intervene on behalf of someone
whose life is at risk. In other words, according to the Talmud there is no category of “innocent bystander.”
If one is able to intervene, then one must intervene. In the latter half of this passage, the Talmud derives
from Leviticus 19:16 that one is even obligated to spend their own money (i.e. to hire workers) on behalf of
someone whose life is in danger. Without this verse, the Talmud suggests that one would not have intuited

this obligation.

Questions for Further Discussion

1. From the examples above, how would you define this obligation to “not stand by the blood of your fellow?”

2. In what way is the Talmud'’s categorization of this mitzvah more expansive than the plain meaning of the

verse?
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o Sifra
Sifra is a midrash
on the book
of Leviticus.
It is midrash
halakha, which is
a form of biblical
interpretation
focused on
expounding
the parameters
of the mitzvot

(commandments).

Itis also known
as Torat Kohanim
("The Torah of the
Priests"). It was
composed in the
2md-31 century

CE and cited in
many Talmudic
passages.

The following text is from the Sifra.® It further explains the nature of this mitzvah
not to stand idly by someone in need. While reading the Sifra, compare the
examples it lists with the examples cited in the Talmudic passage above.
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Explanation of Source #3

Sifra, Kedoshim, Chapter 4:8

From where is it derived that if you have
information to testify on behalf of someone,
that you are not permitted to remain silent?
The verse teaches: “Do not stand by the blood
of your fellow.” From where is it derived that
if you see someone drowning in the river or
threatened by robbers or attacked by a wild
animal, that one is obligated to rescue him?
The verse teaches: “Do not stand by the blood

of your fellow.”

In this passage explaining Leviticus 19:16, the Midrash includes additional examples
beyond those cited in the Talmud. The first instance listed is one where one remains
silent while in possession of information that pertains to a court case.

Questions for Further Discussion

1. Why is failing to speak up included in the prohibition of “do not stand by the blood
of your fellow?”

2. Compare and contrast this case of failing to speak up with our case: a university
admissions committee that must evaluate a student’s application.

Do the members of the committee have an obligation to ensure that they do not
accept someone who may pose a threat to others? Is there a parallel obligation to
speak up? Why or why not?

Summary: Part |

In this section, we explored the mitzvah “not to stand by the blood of your fellow.”
We saw in the Talmud and in the Midrash that there is a clear obligation to intervene
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if one is able to offer assistance to one in need, and that this intervention may include the responsibility
to speak up if someone else is potentially in danger. In the next section, we will explore another situation
where standing on the sidelines is not an option: when one sees another person transgressing the Torah.

PART ll: THE OBLIGATION TO PROTEST

Immediately following Leviticus 19:16 which prohibits standing idly when someone is in need, the Torah
warns us once more against inaction.

T9:09 RPN Leviticus 19:17
77 72272 P ORTNN RIn-RY You shall not hate your brother in your heart. Rebuke,

NEZZN'N‘N ?[D"?JS?'DN ‘U’\Dﬁﬂ rebuke your brother, but you shall not bear a

i gelyl 1’:25] sin on his account.

Explanation of Source #4

Just like one cannot stand idly by when someone is in danger, there is also an obligation to provide rebuke
to someone who is violating the Torah. In both cases, the Torah warns us not to stand on the sidelines. We
cannot simply be bystanders; we must intervene in both situations.

Question for Further Discussion

1. What is the connection between not standing idly by when someone is in need (verse 16) and the mitzvah to
give rebuke (verse 17)?

The final passage is from the Talmud and speaks of the obligation to protest against transgressions which
one possesses the power to help prevent.

2 7MY TINTNAR S22 7MY Tabmud Bavli Shabbat 54b
73 "M R0 027 20 Rav and Rav Hanina and Rabbi Yohanan and Rabbi Habiba

M I .10 X202 AN taught... Whoever can protest their household [from
N2 OWIARD MIAY WHRY performing an improper action] but does not protest,
SWIR DY DONI A RN is seized for [the actions of] their household. [If he can

¥ DHNI Y MWIRA N2 protest| the people of his city [and does not], he is seized
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1210 0PI 902 1Y WIR for [the actions of] the people of his city; if the whole world,

1230 0w 95 DY 05Nl he is seized for [the actions of] the whole world.

Explanation of Source #5

In this striking Talmudic passage, the rabbis suggest that whoever has the ability to protest—and doesn’t—is
complicit in the offense and ultimately held responsible. It is not sufficient to stand on the sidelines; if one is
able to help prevent a harmful action from occurring, then one must do everything in their power to do so.

Questions for Further Discussion
1. Why is one held responsible for the actions of others?

2. Does this form of responsibility apply to an admissions committee regarding the acceptance of a student
with a questionable past?

3. Should the members of the committee bear responsibility if they do not speak up in protest about accepting
a student who then goes on to commit an offense while on campus?

Summary: Part Il

In this section, we explored two texts which explore the responsibility to speak up: the first is a biblical
mitzvah to offer rebuke, and the second is a Talmudic passage about how silence can become equivalent to
complicity.

Take a Step Back

In responding to the “Beyond the Box” campaign which seeks to remove questions about
criminal records from university applications, some administrators have claimed that they
need access to these records in order to keep campuses safe. Evaluate this position based on
the texts above.

1. Does the obligation not to “stand by the blood of your fellow” apply to accepting a
potentially dangerous student?

2. What about the obligation to rebuke or protest if one can prevent a harmful action from
taking place?
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Relating To The Past
Gossip and Evil Speech

O Human
Dispositions
Thisisa
section of
Mishneh Torah
that addresses
general
ethical
behavior and
character
development.

OUR FINAL SECTION EXPLORES THE TRANSGRESSIONS OF GOSSIP (J‘ll'?'DW)
and evil speech (van [1W7). Previously we encountered a number of
prohibitions related to forms of speech. The categories of gossip and evil
speech add important dimensions to this conversation. Notably, the prohibition
of gossip is rooted in the same verse we explored in the previous section.

TW:WY RPN Leviticus 19:16
?[’7;3_7;“7’31 '|77D'N5 Do not go around as a gossiper amidst your

WOV TRYNRY  people; do not stand by the blood of your

N8 fellow: Iam the Lord.

Maimonides, in the seventh chapter of the laws of human dispositions® (nid'n
niyT), delineates the prohibition of gossip. We will explore the opening
passages of this chapter. In the first passage, Maimonides addresses the
connection between the two prohibitions in the verse above.

N:T DT N5 I imhFala pieoge]
%2 721y 17302 23 ma
(T > RIP™) WY TYIYR
XY "TRYa 237 770 KO
127 79 TRI7 PRV 8 Y
AT 07N R 91T 1Y

727 2¥7n nian nivy;

Mishneh Torah, Human Dispositions 7:1
One who shares gossip against his fellow
violates a negative commandment,
as it is written: “Do not go around as
a gossiper amidst your people”; and
although the punishment of flogging is

not inflicted for violating this charge, it
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(TO > RP™M) 12 N0 is a grave sin, and is the cause of the deaths of many souls in Israel; for this

Y0 07 2Y TAYn XN reason it is written adjacent to: “Do not stand by the blood of your fellow.”

Explanation of Source #2

In the previous section, we saw the latter of half of this verse used as a source for the obligation to speak
up when someone is in need of assistance. For example, the Sifra stated that one has an obligation to offer
testimony if they have pertinent information which could be offered on someone’s behalf. Here, we see the
first half of this verse teaching us that in certain circumstances, it can be equally critical to remain silent.
Violating either clause in the verse—and speaking up or remaining silent in an inappropriate fashion—can
lead to destructive outcomes.

Question for Further Discussion

1. According to Maimonides, why does the prohibition of gossip precede the warning against “standing by the
blood of your fellow?”

In the next passage, Maimonides parses the difference between gossip (ni'7'>21), evil speech (van 1w?), and
defamation (y1 Dw X'xIn). As you read, pay attention to how Maimonides distinguishes between these

forms of speech.
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Mishneh Torah, Human Dispositions 7:2-3

2 Who is a gossiper? One who makes claims, and
goes from this person to that person, saying, so-
and-so said this, and I heard that from so-and-so.
Even though it is true, this is destructive for the
world. There is an even worse transgression which is
included [within gossip], and that is evil speech, one
who spreads disgrace about his fellow even though

he is telling the truth.

But if he is lying, that is called defaming his fellow.

One who speaks evil speech is one who sits and says
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Explanation of Source #3

so-and-so did this, and his parents were such-
and-such and I heard this about them, and says
words of disgrace. About this the verse says:
“May God cut off all flattering lips, the tongue

that speaks proud things.”

? The sages said: “There are three transgressions
for which retribution is exacted from a person in
this world, and denies the person a portion in the
world to come. They are: idolatry, adultery, and
murder; And evil speech is parallel to all of these.”
Furthermore the sages said: “One who tells evil

speech is like one who denies [God] entirely.”

In this passage, Maimonides explains that the prohibitions of gossip and evil speech refer to a situation

in which the content of the speech is actually true. Yet, these forms of speech are prohibited as they lead
to destructive outcomes. Maimonides explains this is the reason that the Biblical prohibition of gossip
appears adjacent to the prohibition of standing by the blood of your fellow. Moreover, Maimonides writes

of these prohibitions in extremely severe terms, comparing them to Judaism’s most serious transgressions.

Questions for Further Discussion
1. Why does evil speech warrant such harsh language?

2. Based on how Maimonides explains the prohibitions of gossip (ni7'>1) and evil speech (v j1w?), would
this apply to a university admissions committee discussing a student applicant’s questionable past? Why
or why not?

The final text comes from Hafetz Haim (n*n yon), an important late 19th century work that is viewed
authoritatively regarding the ethics and laws of speech. In this passage, the author writes that it is
permissible to share negative information about someone if it will prevent harm from taking place.
However, in order to do so, several criteria must be met before sharing this negative information.
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O Hafetz Haim
Written by Rabbi
Yisrael Meir
Kagan (Belarus,
1838 -1933),
Chofetz Chaim
(literally: "one
who desires
life") is viewed
authoritatively
on matters of
speech to this
day. Its title
comes from a
verse in the book
of Psalms: "Who
isthe man who
desires life, who
loves days to see
goodness? Guard
your tongue from
evil and your lips
from speaking
deceitfully."
(Psalms 34:13-
14). In addition
to this work,

the Chofetz
Chaim —as he

is still known—
published
enduring works
on halakha,
most notably his
Mishnah Berurah
commentary

on the Shulhan
Aruch.
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Hafetz Haim,® Part Two, The Laws of the Prohibition
of Gossip, Principle 9

If one sees that his friend wishes to
enter into partnership with someone,
and he feels that he will undoubtedly
be harmed by this, he must tell him to
rescue him from that harm, but

the following five conditions must

be met:

! He must be careful not to immediately
conclude that harm will result, but must
reflect carefully from the beginning to

see if the result will, indeed, be harmful.

% He must not exaggerate the matter to

be worse than it actually is.

? His intent must be for benefit only; that
is, to remove the harm from the first, and

not because he hates the other.

4 And in this third condition, we shall
include yet another matter—that aside
from his intending benefit and not being
motivated by hatred, he must first reflect
as to whether benefit will actually sprout
from this—as opposed to what happens

very often, that even if tells him, he will

52


https://www.sefaria.org/Chofetz_Chaim,_Part_Two,_The_Prohibition_Against_Rechilut,_Principle_9.1-2
https://www.sefaria.org/Chofetz_Chaim,_Part_Two,_The_Prohibition_Against_Rechilut,_Principle_9.1-2
https://www.sefaria.org/Chofetz_Chaim,_Part_Two,_The_Prohibition_Against_Rechilut,_Principle_9.1-2
https://www.sefaria.org/Chofetz_Chaim,_Part_Two,_The_Prohibition_Against_Rechilut,_Principle_9.1-2
https://www.sefaria.org/Chofetz_Chaim,_Part_Two,_The_Prohibition_Against_Rechilut,_Principle_9.1-2
https://www.sefaria.org/Chofetz_Chaim,_Part_Two,_The_Prohibition_Against_Rechilut,_Principle_9.1-2
https://www.sefaria.org/Chofetz_Chaim,_Part_Two,_The_Prohibition_Against_Rechilut,_Principle_9.1-2
https://www.sefaria.org/Chofetz_Chaim,_Part_Two,_The_Prohibition_Against_Rechilut,_Principle_9.1-2
https://www.sefaria.org/Chofetz_Chaim,_Part_Two,_The_Prohibition_Against_Rechilut,_Principle_9.1-2
https://www.sefaria.org/Chofetz_Chaim,_Part_Two,_The_Prohibition_Against_Rechilut,_Principle_9.1-2
https://www.sefaria.org/Chofetz_Chaim,_Part_Two,_The_Prohibition_Against_Rechilut,_Principle_9.1-2
https://www.sefaria.org/Chofetz_Chaim,_Part_Two,_The_Prohibition_Against_Rechilut,_Principle_9.1-2
https://www.sefaria.org/Chofetz_Chaim,_Part_Two,_The_Prohibition_Against_Rechilut,_Principle_9.1-2
https://www.sefaria.org/Chofetz_Chaim,_Part_Two,_The_Prohibition_Against_Rechilut,_Principle_9.1-2
https://www.sefaria.org/Chofetz_Chaim,_Part_Two,_The_Prohibition_Against_Rechilut,_Principle_9.1-2
https://www.sefaria.org/Chofetz_Chaim,_Part_Two,_The_Prohibition_Against_Rechilut,_Principle_9.1-2
https://www.sefaria.org/Chofetz_Chaim,_Part_Two,_The_Prohibition_Against_Rechilut,_Principle_9.1-2
https://www.sefaria.org/Chofetz_Chaim,_Part_Two,_The_Prohibition_Against_Rechilut,_Principle_9.1-2
https://www.sefaria.org/Chofetz_Chaim,_Part_Two,_The_Prohibition_Against_Rechilut,_Principle_9.1-2
https://www.sefaria.org/Chofetz_Chaim,_Part_Two,_The_Prohibition_Against_Rechilut,_Principle_9.1-2
https://www.sefaria.org/Chofetz_Chaim,_Part_Two,_The_Prohibition_Against_Rechilut,_Principle_9.1-2
https://www.sefaria.org/Chofetz_Chaim,_Part_Two,_The_Prohibition_Against_Rechilut,_Principle_9.1-2

Beyond the Box Unit 3: Session 10

PR32 1720 03D 72 0K
23199 %Y R 1192 112 niR L1327
R¥PP2) 7Y ANAYIT IR PRY
D720 RITY 1782 DOWIN? 12
N7 ,M2°377 ¥ 7y 770 077 WY
X '7’1;7;?; X317 °2 ,703 oW Y
703 YD X932 1997 0w

(M2377

n2ying NX 2207 P X7 ox ’
397 ni%A7 T o3 o

°2¥ 7907 TR LY I

¥ 2207 X7 OX 271,70 1K 1] 92
J307 11732 U 1y 800 0T
0N P, W 0y W XY
nivaviainivaty)loh Ryl dh Giv R Flala
A1 737 RPRRT A% 170997 Wy
%2R .apn oipn Dan 5% Ay RIn
a1y 179980 07 9y 12 o3 o
T 717 70 °2 ,17Y 1907 MoK

= NeRh)

Questions for Further Discussion

not listen to him, but will enter into partnership
with him, and afterwards, when his partner angers
him with something, he will tell him: “He was right
when he told me not to become your partner,” and
the like. For such people, whom he recognizes to
possess this evil trait of gossip, no permission [to
speak up] is conceivable, for it makes these stumble

in the absolute transgression of gossip.

* If he can accomplish the goal without having to

speak badly of the other, he should do so.

All this is permitted only if absolute harm will not
come to the one spoken of because of what is said
about him. That is, they are not permitted to do
him any positive harm, but only to deprive him of
the good that might have come to him from the
partnership. Even though [even] this is bad for him,
in any event it is permitted. But if absolute harm
comes to him because of what is said about him, it is
forbidden to speak about him for this would require

other conditions...

In this passage, the Hafetz Haim details the criteria which must be met before one can share negative
information to save their friend from a potentially harmful partnership. Evaluate these criteria through a lens
of our case this year:
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1. Is an admissions committee permitted to investigate and discuss the wrongdoings of a student applicant?

2. How would you advise the committee to proceed based on this passage?

Summary: Unit 3

In this unit we explored a number of issues related to how one’s past should dictate our relationship with
them in the present. First we discussed a mishnah and midrash related to how to perceive a person after
they have been convicted in court. In addition, we explored the transgression of oppressive speech (nxjix
D0"2T) regarding inappropriate ways of bringing up someone’s past. We then discussed the obligation to
intervene and not stand by when someone is in need of assistance. Lastly, we approached this question
through a lens of gossip and evil speech, reflecting on when it is appropriate to sound the alarm by sharing
information about someone’s past.

Take a Step Back

Reflecting on this unit as a whole:

1. How does it inform whether or not a university admissions committee should require
students to disclose information about their past wrongdoings when applying?

2. How should such information be utilized and by whom?
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Beyond the Box Appendix

Contemporary Legal Material

SOURCE 1

United Nations Standard Minimum Rules for the Administration of Juvenile Justice

(“The Beijing Rules”)
Adopted by General Assembly resolution 40/33 of 29 November 1985

8. Protection of privacy
8.1 The juvenile’s right to privacy shall be respected at all stages in order to avoid harm being caused to her
or him by undue publicity or by the process of labelling.

8.2 In principle, no information that may lead to the identification of a juvenile offender shall be published.

Commentary

Rule 8 stresses the importance of the protection of the juvenile’s right to privacy. Young persons are
particularly susceptible to stigmatization. Criminological research into labelling processes has provided
evidence of the detrimental effects (of different kinds) resulting from the permanent identification of young
persons as “delinquent” or “criminal”.

Rule 8 stresses the importance of protecting the juvenile from the adverse effects that may result from the
publication in the mass media of information about the case (for example the names of young offenders,
alleged or convicted). The interest of the individual should be protected and upheld, at least in principle.

21. Records

21.1 Records of juvenile offenders shall be kept strictly confidential and closed to third parties. Access to
such records shall be limited to persons directly concerned with the disposition of the case at hand or other
duly authorized persons.

21.2 Records of juvenile offenders shall not be used in adult proceedings in subsequent cases involving the
same offender.

Commentary

The rule attempts to achieve a balance between conflicting interests connected with records or files: those
of the police, prosecution and other authorities in improving control versus the 13 interests of the juvenile
offender. “Other duly authorized persons” would generally include, among others, researchers.
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SOURCE 2

Governor Larry Hogan of Maryland Vetoes “Ban the Box” Bill Passed by State Legislature
(May 26, 2017)

Dear Mr. President and Mr. Speaker:

In accordance with Article 11, Section 17 of the Maryland Constitution, | have vetoed Senate Bill 543/House
Bill 694 - Higher Education — Admissions Process — Criminal History (Maryland fair Access to Education Act
of 2017).

This legislation prohibits colleges and universities from using an admissions application containing
questions about a prospective student’s criminal history -- no matter how violent or lengthy that criminal
history may be. Additionally, Senate Bill 543/House Bill 694 limits how a college can use a prospective or
incoming student’s criminal history information, curtailing its ability to ensure a safe campus environment.

Protecting our citizens must be a top priority of any government and Maryland’s colleges and universities
must be safe communities where students are free to learn and grow. When families send their children
to college, they know they will be exposed to exciting new opportunities and challenges, but also to new
dangers. In this, parents have an expectation that the school to which they entrust their child will do
everything possible to keep its students safe.

Senate Bill 543/House Bill 694 jeopardizes student safety by dictating how and when schools can ask about
and use criminal history information about potential students. This could lead to situations where a school
unknowingly admits a student with a violent past or feels it must accept a student with a criminal history for
fear of running afoul of the law.

Most alarmingly, the legislation does little to differentiate between those with a violent felony, such as a
sexual assault conviction, and those with a nonviolent misdemeanor on their record.

Legislation barring colleges and universities from using admissions applications containing questions about
misdemeanor or nonviolent convictions while still allowing questions about violent felonies would better
balance opportunity with public safety.

Our laws must balance the opportunity for second chances with our most important duty of ensuring public
safety. | have championed policies that recognize the innate potential of each and every Marylander no
matter their criminal history. In 2015, | was proud to sign the Second Chance Act and provide individuals a
clean slate by shielding from public knowledge certain low-level criminal offenses. Last year, together with
your leadership, we were able to pass the Justice Reinvestment Act which lowers penalties for nonviolent
drug offenders, emphasizes treatment and rehabilitation, and contains one of the largest expansions of
expungement opportunities in recent history.

O Maimonides Moot Court Competition | Spring 2021



Beyond the Box Appendix

However, while measures like the Second Chance Act and Justice Reinvestment Act strike this crucial
balance, Senate Bill 543/House Bill 694 tips the scales to the detriment of public safety. While individuals
of all criminal backgrounds should be given educational, employment, and growth opportunities, colleges
and universities must have the ability to know who they are accepting onto their campuses. We should not
encourage schools to turn a blind eye to a prospective student’s potentially violent criminal background.

For these reasons, | have vetoed Senate Bill 543 and House Bill 694.

SOURCE 3

Louisiana House Bill 688 (2017)

Summary: In 2017, Louisiana became the first state to “ban the box” on college applications, while also
allowing for certain exceptions. The full text of the bill can be found and a press release summarizing
the bill can be found

Bill Title: Prohibits a public postsecondary education institution from inquiring about a prospective
student’s criminal history, except for history pertaining to specified offenses, prior to his acceptance for
admission.

» Proposed law prohibits a public postsecondary education institution from inquiring on an initial
application form about a prospective student’s criminal history until after the prospective student
has been given an opportunity to interview for acceptance for admission or, if no such interview is to
be conducted, until after the prospective student has been given a conditional offer of acceptance for
admission.

» Proposed law prohibits the inclusion on the common application of questions pertaining to criminal
history.

» Proposed law provides, however, that a public postsecondary education institution may consider the
criminal history of a prospective student in making the final determination of whether to accept the
person for admission.

»  Proposed law authorizes the institution to consider the nature and gravity of the criminal conduct,
the time that has passed since the occurrence, and the specific parameters of the institution or the
prospective student’s course of study and the bearing, if any, that the criminal conduct will have on
the ability of the prospective student to meet these requirements.

» Proposed law allows institutions that offer a teacher preparation programs to consider criminal
conviction history if information pertaining to such history is provided on certain applications or
forms if such information is provided on the professional conduct form developed by the state Dept.
of Education for use in the teacher certification process to offer counseling.

O Maimonides Moot Court Competition | Spring 2021

58


https://legiscan.com/LA/text/HB688/id/1635061/Louisiana-2017-HB688-Chaptered.pdf
https://house.louisiana.gov/H_Misc/Press_Rel/PDF/Louisiana%20Becomes%20the%20First%20State%20to%20Ban%20the%20Box%20.pdf

Beyond the Box Appendix

» Proposed law allows LSU Health Sciences Centers (New Orleans and Shreveport), the LSU vet school,
and other public postsecondary education institutions to consider criminal conviction history if such
information is provided on certain applications or forms that is designed by a national application
service, tailored for admission to a specific degree program, and used by postsecondary education
institutions in multiple states.

SOURCE 4

Rehabilitation of Criminals in Jewish Law, Nahum Rakover (2007)

Nahum Rakover is a professor emeritus at Bar-llan University and a former deputy attorney general of Israel.
This selection is from the abstract of his 2007 book, which deals with Jewish legal approaches to criminal
rehabilitation.

The Tendency to Ease Sinners’ Return

The tendency “not to close the door in the face of penitents” is the basis of many rulings that come to
facilitate repentance. Rabbenu Gershom ruled not to embarrass a Cohen who had apostatized and then
returned to Judaism—this in order not to weaken the resolve of penitents. The author of Sefer Hasidim
prohibited making derogatory remarks about a robber who returned stolen goods, and in our own time, R.
Ovadia Yosef has ruled not to reveal to a husband the identity of a man who committed adultery with his
wife. Both of these rulings were based on the imperative “not to close the door in the face of penitents.”

The tendency to ease sinners’ return finds expression also in the wide interpretation given to rules and
sayings. The Mishnah declares, “At the moment the sinner is punished, he is considered your brother,”

to explain the rule that flogging frees the sinner from the punishment of karet. Maimonides uses the

same saying as basis for his ruling that the sinner returns to his competence to testify after serving his
punishment, and as the basis for his responsum allowing a prayer leader who sinned and was punished, to
be reinstated to his post. Rashba relies on the same saying to permit a Cohen who sinned and repented, to
receive the priestly gifts, adding the Talmudic maxim: “All sinners who repent are accepted back into the
fold.”

Because of this tendency to ease sinners’ return, talmudic requirements that sinners prove their repentance
were interpreted minimally, such that those requirements are not exclusive but rather leave other ways
whereby the sinner will be accepted. For example, the strict requirement that a shohet who sold unkosher
meat go to a place where he is unknown, and have occasion to return a lost article of considerable value was
interpreted as not being exclusive. Moreover, in R. Solomon Luria’s opinion, this requirement fell into disuse,
since, as he said, “we have never heard” of authorities actually requiring this of a shohet.

The same is true of the rule that usurers and similar malefactors return to competence only by taking upon
themselves to abstain even from permitted activity in the area of activity in which they sinned. Here too,
there is an opinion that this is not required if it is clear to us that the sinner has repented.
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Additionally, where there were differences of opinion as to the status of a penitent sinner, we find significant
authorities who decided in favor of the lenient opinion “in order to ease the path of the penitents.”

On the other hand, we must note that, notwithstanding the tendency to ease sinners’ return, the sages were
very sensitive to possible social reactions, when dealing with the question of allowing a penitent sinner to
return to a position of authority. Obviously, the higher the post, the greater such sensitivity. Therefore, one
of the reasons that a president of the Sanhedrin who sinned and was punished is not allowed to return to his
post, is that he must serve as an example to others. We therefore require him to “practice what he preaches.”
The sensitivity to people’s reactions is expressed also in the concept that dishonor to the community,
desecration of God’s name, and desecration of the Torah may be caused by reinstatement of penitent
sinners to their posts or to their competence. It is expressed also in the tendency to refrain from rulings that
may cause eyebrows to be raised in the community, or that seem to be foolish.

It should be noted that this sensitivity to public reaction is not only to reactions of enlightened people. It
applies even to the reactions of society’s lowliest members, to those who look for questionable halakhic
rulings to attack.

In conclusion, the criminal’s right to rehabilitation and to turn over a new leaf and expect a better future,
purged of his past, is one of the fundamental human rights that must be defended and promoted by all
possible means.
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Recommended Supplemental Reading

ENGLISH

1.
Nahum Rakover, The Jewish Legal Heritage Society. 2007.

2.
Amitai Etzioni, The American Scholar. Mar. 1, 2009.
3.
Eli Hager, The New York Times. Sept. 13, 2017.
4,
Scott Jaschik, Inside Higher Ed. Aug. 13, 2018.
5.
Alana Semuels, The Atlantic. Aug. 4, 2016
6.
Jennifer L. Doleac, Brookings. May 31, 2016.
7.
Judith Scott-Clayton, Brookings. Sept. 28, 2017.
8.
Christina Stacy, Urban Institute. 2017
9.
John B. King, Jr, Department of Education. May 9, 2016
10.
Center for Community Alternatives. November 1,2019
HEBREW
11.
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MMCC Student Leadership

Drew Perkoski, Washington University in St. Louis, Student Director.
Abraham Waserstein, Princeton University, Founder & Former Student Director.
Alexa Rudley, Stony Brook University

Andy Ebbin, Brookly College

Brooke Getter, Rutgers University

Fruma Landa, Yeshiva University

Jonathan Banai, University of Florida

Kellie-Anne Goldberg, University of Victoria

Liza Rynkiewicz, Hebrew University

Michael Rahbar, Stony Brook University

Netanel Yomtov, Binghamton University

Sam Hirschhorn, UCLA

Sara Verschleisser, Yeshiva University

Temmi Lattin, Yeshiva University

Theo Scheiner, Hofstra University

Zachary Harris, Brown University
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