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What is the Maimonides Moot Court
Competition?

The Maimonides Moot Court Competition is the premier program for students to engage with
contemporary ethical questions using Jewish legal wisdom. Our competitions are structured around

a detailed case alongside a sourcebook of traditional and modern Jewish texts. Students construct
arguments from the curated texts to address the questions presented by the case. Cases in recent years
have addressed timely issues including criminal justice, tainted money, and artificial intelligence.

Maimonides Moot Court Competition is powered by the Hadar Institute, which builds egalitarian Jewish
communities around Torah study, Jewish practice, and the values of kindness and compassion.

What is a Beit Din?

A beit din is a Jewish court of law which makes rulings in accordance with halakhah, or the collective
body of biblical and rabbinical law. The role of the beit din is to apply halakhic precedent to the
particular circumstances of the case to reach a ruling.

In the Maimonides Moot Court Competition, your team represents a beit din and you will be presented
with a specific case. You will study the provided texts in the sourcebook to explore how Jewish
tradition has approached the legal and ethical issues presented by the case. The aim is to articulate a
position rooted in the provided texts—there is not necessarily a single “correct” answer. As the Talmud
writes about the conflicting opinions of Beit Hillel and Beit Shamai—both “are the words of the living
God”(Eiruvin 13b).

This sourcebook contains texts spanning the full breadth of Jewish
tradition; ancient and medieval texts are juxtaposed with contemporary
perspectives. A strong argument will engage these sources and bring
them into conversation with one another. Likewise it may be
important to explain why certain sources are not applicable or
relevant in your understanding of the case.

There is a hierarchy of sources, with earlier
sources carrying more weight. Sources from
Tanakh, the Written Torah, are the most
authoritative. Typically, later sources
elucidate rather than dispute earlier
resources. The power of later authorities
stems from interpreting and applying
earlier texts, much as your team will be
doing. Collectively, these post-biblical teachings
are known as the Oral Torah.
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Introduction to the Case

According to the UN, an estimated one-third of teenagers worldwide have recently experienced
bullying. When it comes to cyberbullying, the problem is even more pervasive—according to a recent
Pew survey, 58% of American teenagers have personally experienced abusive online behaviors,
including offensive name-calling, the spreading of false rumors, and physical threats.’

Bullying often impacts everyone involved—those who are bullied, those who bully, and those who
witness bullying. Its effects are linked to a number of negative outcomes, including decreased
academic achievement and a detrimental impact on mental health, which can sometimes even be life
threatening.?

While social media and the internet can operate as a platform for cyberbullying, this year’s case asks
students to explore whether these tools may be part of the solution as well. In recent years, high
school students have taken to the internet to out their peers for behaviors they see as harmful. In
one phenomenon, students have used “call-out pages” to expose racism among their peers. As the
creator of one of these pages put it, “/ think it’s the only way to prove to them that actions do have
consequences.”

However, this type of public call-out may have negative consequences of its own. The case this year
invites you to explore the ethical questions facing a student in how to respond to bullying seen second-
hand through a video on a friend’s phone. Should she share the video with others and publicly out the
bullies? Or would such a public act do more harm than good? What must she consider before making a
decision?

Approaching this moral challenge through a lens of halakhah can offer unique insight into how to
balance these competing factors at play. This sourcebook is structured into five units, each of which
offers a distinct halakhic perspective on the case. We invite you to engage in the challenge of applying
these texts to the realities of the 21t century.

Sincerely,
Yitzhak Bronstein
Director of Maimonides Moot Court Competition

“New data reveal that one out of three teens is bullied worldwide.” UNESCO Institute for Statistics. January 10, 2018.
“A Majority of Teens Have Experienced Some Form of Cyberbullying.” Pew Research Center. September 27,2018.
“Effects of Bullying.” stopbullying.gov. May 21, 2021.

H W N R

“High School Students and Alumni Are Using Social Media to Expose Racism.” The New York Times. June 16, 2020
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Case

Over the past several weeks, a number of concerning videos have been shared among the students of
Torah Academy High School. The videos themselves are short, and none of them are longer than 20
seconds. The content of the videos depict a pair of seniors bullying and taunting younger students,
using language that is vulgar, insensitive, and possibly threatening as well.

Rachel, a sophomore at Torah Academy, is deeply upset about the videos that have been shared.
Although she has not received them personally, she has seen three of these videos on the phones of
friends.

Determined to do something about it, she attempts to bring the issue up with the school leadership.
After meeting with a school official, she realizes that the administration is already aware of the issue,
and that their plan amounts to little more than looking the other way until these seniors graduate later
in the year. Moreover, Rachel is told that since none of the videos were filmed on school premises, it is
unfortunately out of their control to do anything about it.

Along with a friend, Rachel tries to confront and rebuke the pair of bullies directly. The intervention
does not last long—Rachel and her friend quickly become intimidated and are unable to follow through
with their intended plan.

Disappointed, they feel out of options. The administration will not take action, and confronting the
bullies directly is now practically out of the question.

It occurs to them that there is one last action they can take. Word had spread among schools in their
region about an Instagram account called @exposingbullies.highschool. The stated goals of the page
are to hold bullies accountable, and to deter others from bullying in the future, by outing their behavior
publicly.

The page invites students to submit screenshots of problematic behavior, which are in turn shared to
their audience of 12,000 followers, most of whom live in their city. The page allows people to submit
anonymous images or videos. Before sharing the material, the page blurs out the sender’s name but
shares the personal information of the bullies. The page says it does its best to confirm the identities of
the perpetrators before posting any identifying information.

Together, they begin to weigh the pros and cons of submitting the videos to this Instagram account. On
the one hand, they acknowledge that the videos they have seen are quite short, and it’s not possible

to know the full context of what is happening. Moreover, they are aware of a recent article in the

local newspaper about the consequences for a student who was outed on this Instagram page. The
repercussions were swift and severe—their college acceptance was revoked, and they were removed
from their youth movement’s national leadership committee. These facts cause them to hesitate about
posting these videos in a public forum.

On the other hand, the videos do seem to clearly depict verbal abuse, and even though there is no
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physical violence depicted in what they have seen, the bullies do sound threatening. They are aware
that bullying can have severe, even life-endangering consequences, and feel strongly that there is a
responsibility to do something.

After much consideration, they determine that this is most likely their last resort: either they will
submit the videos to this Instagram account to publicly out the bullies, or they will be out of options
and have no choice but to drop the whole matter entirely.

Should the students submit the circulated videos to the @exposingbullies.highschool Instagram account
along with identifying information of the two bullies?
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Shaming on Social Media
Judging Favorably | mat 12717

Is there an obligation to offer people the benefit of the doubt? What if your instincts in the situation tell
you otherwise?

This is an important question facing Rachel as she decides how to respond to the videos circulating
around her school. How should she consider the fact that the videos are only 20 seconds long? On the
one hand, the case tells us that the “videos do seem to clearly depict verbal abuse;” on the other hand,
since the videos are so short it is impossible for her to understand the full context of what is occurring.

These sources below will help shed light on these questions. As you read them, reflect on the ways in
which they can be applied to our case.

l. JUDGE PEOPLE FAVORABLY

The passage below includes several essential mitzvot (commandments) that will be explored in further
detail throughout the sourcebook. In this unit, we will focus on how the bolded phrase is interpreted by
the Talmud.
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Vayikra 19:15-18

5You shall not perform injustice in judgement: do not
tavor the poor or show deference to the powerful; with
righteousness shall you judge your kinsman. *Do not
gossip among your people; do not stand by the blood of
your fellow: I am God. You shall not hate your brother
in your heart. You shall surely rebuke your kinsman, and
you shall not bear a sin because of him. You shall not
take vengeance, and you shall not bear a grudge against
your people. You shall love your neighbor as yourself: I
am God.
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https://www.sefaria.org/Leviticus.19.15-18

1. Are the various mitzvot listed in verses 15-18 related to one another? If so, how?

2. How do you understand “with righteousness shall you judge your kinsman” given its context?

3. Based on this passage, who would you say this obligation is directed towards?

As with many Torah verses, the phrase “with righteousness shall you judge your kinsman” can be

understood in multiple ways. In the talmudic passage below, two possible interpretations are offered.
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Talmud Bavli
Shevuot 30a

The Sages taught: “with righteousness shall you judge your
kinsman’—that there should not be a situation where one
[litigant] sits and the other [litigant] stands; or that one
not be allowed to speak all that is necessary and the other

one be told to speak briefly.

Another interpretation: “With righteousness shall you

judge your kinsman™—judge every person favorably.

Rav Yosef teaches: “with righteousness shall you judge your
kinsman”—with regard to one who is with you in Torah

and mitzvot, strive to judge them favorably.

Rashi on Shevuot 30a

Judge every person favorably: The verse is not speaking
about courtroom litigants, rather about one who sees their
tellow doing something that can be interpreted negatively
or positively. One should not suspect the person about

performing a transgression.
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Mishnah Avot
1:6

Pirkei Avot is

a compilation

of wisdom and
ethics included
in the Mishnah.
Itis uniqueinits
arrangement and
focus: it is orga-
nized by speaker
(instead of by
topic as is most
of the Mishnah),
and concerned
primarily with
ethical instruc-
tion and wisdom.

Rambam
Rambam
(Maimonides)
isan acronym
for Rabbi Moses
ben Maimon
who lived in
Spain and Egypt
(1135-1204). His
most significant
work is the
Mishneh Torah, a
comprehensive
codification of
Jewish law from
the Talmud.

In addition,
Rambam wrote a
commentary on
the mishnah and
philosophical
works, such as
The Guided of
the Perplexed.

The first explanation understands this verse as instructions for a judge to ensure
a level playing field for the two litigants. However, the second explanation
understands the phrase as a broader mitzvah which can be applied to all people.
As Rashi explains, this interpretation is not limited to a courtroom, but can be
applied to any circumstance where you see someone doing something that

can be interpreted in multiple ways. In such a circumstance, we learn from the
phrase “with righteousness shall you judge your kinsman” to judge such a person
favorably.

1. Based on this passage, are there limits to when a person should strive to judge
a person favorably?

2. How do you understand the teaching of Rav Yosef that the obligation to judge
favorably applies to those “with you in Torah and mitzvot?”

3. Would the obligation to judge favorably apply to a stranger in the street? How
about a classmate?

1. JUDGE SOME PEOPLE FAVORABLY?

In the next source, we will see another context in which the mitzvah to judge all
people favorably appears.
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Yehoshua ben Perahyah said: Make for
yourself a teacher, and acquire for yourself

a friend, and judge all people favorably.

1N MAX TIYn 07any Rambam® on Mishnah Avot 1:6
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Judge all people favorably: This situation
refers to when you do not know whether
the person is righteous or wicked, and you
see them performing an action that can
be interpreted for good or for bad. Take it
for good and do not think bad about the
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person.

But if the person is widely known to be righteous
and of good deeds; and an action is observed that
by all appearances indicates that it is a bad deed,
and a person can only determine it to be good
with great stretching and as a distant possibility, it
is fit that you [still] take it as good, since there is a
possibility that it is good. It is not permissible for

you to suspect the person...

Similarly, when a person is widely known to be
wicked, and afterwards we see them performing
an action that appears to be good, but there is a
distant possibility that it is bad; it is fit to protect
oneself from the person and not believe that it

is good, since there is a possibility for the bad.
About this it is stated, “When he entreats with his
voice, do not trust him” (Proverbs 26:25).

And when the person is not known and the action
they perform can be interpreted towards either
side, one must judge the person piously towards

the favorable side.

While the mishnah says to judge all people favorably, Rambam adds more nuance to the discussion.
He says this mishnah refers to a situation where someone we do not know does something that can be
understood in a positive or negative light. However, different standards would apply if the person had a

reputation as a righteous or wicked individual.

1. How would you apply Rambam’s explanation of the mishnah to the facts of our case?

2. Based on the videos that Rachel has seen, would she have an obligation to judge the pair of seniors

favorably? Why or why not?
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I1l. OFFERING THE BENEFIT OF THE DOUBT

The next two sources—one from the Talmud, and one from the book of Shumel—are narratives related
to offering the benefit of the doubt. In one of them, the benefit of the doubt is offered, even at a
significant personal cost; in the other, the observer springs into action immediately before the facts

have been verified.
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Talmud Bavli
Shabbat 127b

'The Sages taught: One who judges another favorably—should
be judged favorably. There was an incident involving a person
who came from the Upper Galilee and was hired to work for
a homeowner in the South for three years. On the day before
Yom Kippur, he said to the homeowner: Give me my wages,
and I will go and feed my wife and children. The homeowner
said to him: I have no money. The worker replied: In that case,
give me my wages in the form of produce. He said to him: I
have none. The worker replied: Give me my wages in the form
of land. The homeowner replied: I have none. The worker said
to him: Give me my wages in the form of animals. He replied:
I have none. The worker said to him: Give me cushions and
blankets. He replied: I have none. The worker slung his tools

over his shoulder and went to his home in anguish.

After the festival of Sukkot, the homeowner took the worker’s
wages in his hand, along with a burden that required three
donkeys, one laden with food, one laden with drink, and one
laden with types of sweets, and went to the worker’s home.

After they ate and drank, the homeowner gave him his wages.

'The homeowner said to him: When you said to me: Give me
my wages, and I said: I have no money, of what did you suspect
me? Why did you not suspect me of trying to avoid paying
you? The worker answered, I said: Perhaps the opportunity to

purchase merchandise inexpensively presented itself, and you
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The homeowner
sought to

avoid leaving

an inheritance
for his son by
consecrating all
of his property to
the Temple.
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purchased it with the money that you owed
me. The homeowner asked: And when you
said to me: Give me animals, and I said: I have
no animals, of what did you suspect me? The
worker answered: I said: Perhaps the animals
are rented to others. The homeowner asked:
When you said to me: Give me land, and I
said: I have no land, of what did you suspect
me? The worker answered: I said: Perhaps the
land has been leased to others. The homeowner
asked: And when you said to me: Give me
produce, and I said: I have no produce, of what
did you suspect me? The worker answered:

I said: Perhaps they are not yet tithed. The
homeowner asked: And when I said: I have no
cushions or blankets, of what did you suspect
me? The worker answered: I said: Perhaps he

consecrated all his property to Heaven.

'The homeowner said to him: I swear by the
Temple service that it was so. I had no money
available at the time because I vowed and
consecrated all my property on account of
Hyrcanus, my son, who did not engage in
Torah study.” When I came to my fellow
residents in the South, the sages dissolved all
my vows, [allowing the homeowner to use
the funds]. And you, just as you judged me
tavorably, so may God judge you favorably.
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Shiloh 1. What is your reaction to this story? Do you think the homeowner deserved to

Shiloh was the be judged favorably given the circumstances?
spiritual center

of the Jewish
people from the
days of Joshua,
until the Temple
in Jerusalem was
built during the
reign of Solomon
(Joshua 18:1).

2. How might this passage help us understand the mitzvah to judge favorably?

The next source comes from the first chapter in the book of Shmuel. The opening
verses describe how Hannah suffered tremendously as one of Elkanah’s two
wives. Hannah was childless, while her counterpart Peninah had many children
and would taunt her. The passage below describes what happens next.
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I Shmuel 1:9-20

?After they had eaten and drunk at
Shiloh,” Hannah rose. The priest Eli was
sitting on the seat near the doorpost of
the temple of God. In her wretchedness,
she prayed to God, weeping all the while.
1And she made this vow: “God, if You
will look upon the suffering of Your
maidservant and will remember me and
not forget Your maidservant, and if You
will grant Your maidservant a son, I will
dedicate him to God for all the days of
his life; and no razor shall ever touch his
head.” ?As she kept on praying before
God, Eli watched her mouth. *Now
Hannah was praying in her heart; only
her lips moved, but her voice could not be
heard. So Eli thought she was drunk. “Eli
said to her, “How long will you make a
drunken spectacle of yourself? Sober up!”
“And Hannah replied, “Oh no, my lord! I
am a very unhappy woman. I have drunk
no wine or other strong drink, but I have
been pouring out my heart to God. Do
not take your maidservant for a worthless

woman; [ have only been speaking all this
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significant laws
The Talmud
derives several
laws from the
description of
Hannah’s prayer,
including the
need to have
intent (kavanah);
the need to
enunciate the
words rather
than only
contemplate
them; and that
one recites the
Amidah prayer
silently.
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time out of my great anguish and distress.”
7“Then go in peace,” said Eli, “and may
the God of Israel grant you what you have
asked.” 8She answered, “You are most kind
to your handmaid.” So the woman left,
and she ate, and was no longer downcast.
YEarly next morning they bowed low
before God, and they went back home to
Ramah. Elkanah knew his wife Hannah
and God remembered her. *Hannah
conceived, and at the turn of the year bore

a son. She named him Shmuel, meaning, “I

asked God for him.”

. What is your reaction to this story? Do you think Hannah deserved to be judged
unfavorably given the circumstances?

2. Why do you think Eli interjected in verse 14? Was he justified in doing so?

3. How might this passage help us understand the mitzvah to judge favorably?

The Talmud learns many things from the verses above describing Hannah’s
prayer. The halakhah most relevant for our purposes is a teaching by Rabbi Elazar.

Ol

Talmud Bavli
Berakhot 31a-b

*523 1nbn
3-x Ty XY 47 M3

P32 NI 27 MK Rav Hamnuna said: How many significant
XX KNNI23 KN297T
LTIT XD "R VIwn?
MR T Y X MY
27 0K 7 2R
a2 mxing xon b
TO¥ T 1KY 227

laws” can be derived from these verses
about Hannah?... From “And Eli said to
her: How long will you remain drunk?”
(I Shmuel 1:14); Rabbi Elazar said: From
here we derive that one who sees their

tellow doing something improper needs to
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Rabbi Elazar is of the opinion that Eli acted properly by rebuking Hannah, even though it turned out
that his judgement was incorrect and that Hannah was praying sincerely. In fact, Rabbi Elazar derives
from this passage that we all have an obligation to rebuke someone we see acting improperly.

1. Isit clear from the passage in Shmuel that Eli is correct to rebuke Hannah? How so?

2. Contrast this teaching of Rabbi Elazar with the passage above from Shabbat 127b. Are they offering
similar or different standards for when to judge favorably?

3. Rabbi Elazar says that one who falsely suspects someone must then offer them a blessing. Do you
think this is sufficient to make up for the damage caused by the false accusation? Why or why not?

Take a Step Back

1. After learning these texts, how would you articulate the mitzvah to judge favorably?
Are there limitations to this mitzvah?

2. Returning to our case, does Rachel have an obligation to judge the pair of seniors in
the videos favorably? Why or why not?
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Shaming on Social Media

Rebuke | nnain

In the previous unit, we explored the mitzvah to judge a person favorably. We will now turn our attention
to a related question that Rachel must think through: is there a responsibility to speak up when seeing
someone act inappropriately? Must one give rebuke if they feel intimidated about speaking up? Is it ever
better to remain silent rather than give rebuke?

The mitzvah to give rebuke appears in the same context as the obligation to judge favorably. Since
rebuke is essential to understanding our case, we will explore this obligation from a number of
perspectives. As you read these sources, reflect on the ways in which the parameters of the mitzvah
relate to the specific details of our case.

I. THE SOURCE

O
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NT@’D'NB ls1%ok! 17137 “,UQD'NBM 5You shall not perform injustice in judgment: do not

P7X¥3 1717% Y19 70N NJ?] Bj"JQ tavor the poor or show deference to the powerful; with
D737 72075 (oY vawn righteousness shall you judge your kinsman. Do not

% JY7 0775y TN K THya gossip among your people; do not stand by the blood of

',]:,,1-:11?3 TIR-AX KIWNKST 07 your fellow: I am God. You shall not hate your brother
'NL)] TPRY"NRTPIANDAT  in your heart. You shall surely rebuke your kinsman, and

'Nq?] D.PU'NJ?M XD "l,73,7 X¥I  you shall not bear a sin because of him. *You shall not take
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PITNX T2 people. You shall love your neighbor as yourself: I am God.

1. How do you understand the connection between the three clauses in verse 177

2. What is the relationship between rebuke (verse 17), and the mitzvah to love your neighbor as
yourself (verse 18)?
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Ramban

Moshe ben Nah-
man (1194-1270),
also known as
Ramban, was a
leading Torah
scholar who
lived in Spain
and the Land

of Israel. He
wrote influential
commentaries
on the Torah and
Talmud. Ramban
also defended
the Jewish
people during
the Disputation
of Barcelona.
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Immediately after the commandment to give rebuke, the Torah warns “not bear
a sin because of him.” The commentaries on this verse offer multiple possibilities
about what sin the Torah is warning about. In doing so, each of the following
three commentaries articulates a different way of understanding the mitzvah to
rebuke.

O]

oY " Rashi on Vayikra 19:17

XA S XY KD
0°372 135 1K 17270 X5

You shall not bear a sin because of him:

Do not embarrass him publicly.

Rashi’s understanding is that “you shall not bear a sin because of him” is a
warning not to rebuke someone in a public manner. In this reading, the first part
of the verse teaches the mitzvah to rebuke, while the second half of the verse
warns us not to take the rebuke too far by embarrassing the individual.

1. According to Rashi’s interpretation, what might have one assumed about the
mitzvah of rebuke before reading the final clause in verse 177

[
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Ramban® on Vayikra 19:17

Do not bear since because of him: for you
will bear sin because of his transgression
if you do not rebuke him... The verse is
saying: do not hate your brother in your
heart when he does something against
your will, but instead you should offer
rebuke, saying, “Why did you do this to
me?” You will not bear sin because of him
by covering up your hatred of him in your
heart and not telling him, for when you
rebuke him, he will apologize to you, or he

will regret his action and admit his sin, and
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Keli Yakar

Rabbi Shlomo

Ephrai:‘ TN XN 1P a)IpAlyl xbw you will forgive him. After this, the Torah
Luntschitz

(1550-1619) ik ']17 meyY an ']:l:‘?:l warns that you are not to take vengeance
Wfas the rabbi 131 Hax K K Xow against him, nor bear a grudge in your

of Prague. He is

most known for Y '13’9171 1aba xpni heart against him because of what he has
his Cr:’mmer:ary NXLM 1R YW Y done to you, for it is possible that even

on the Tora

known as Keli AW TI¥ 13 7m 125n though you do not have hatred against
Yakar, which AN Y him, you will still remember the sin in your
means “precious ]

object” (Prov- heart; therefore the Torah admonished to
erbs 20:15).

erase your brother’s sin and transgression.
Afterwards, the Torah commands to love

him as yourself.

According to Ramban, the verse is articulating the importance of giving rebuke,
rather than keeping any hatred bottled up inside. The beginning of the verse
warns against harboring the hatred internally. By speaking up, Ramban argues
that rebuke has the potential to lead to a peaceful resolution. If done properly,
it can lead to healing and love, which is why the following verse includes the
mitzvah to love your neighbor as yourself.

1. According to Ramban, how should one understand the progression from verse
16 to verse 17, and then to verse 18?

The third perspective on this verse comes from Keli Yakar.

ow Y5 Keli Yakar on Vayikra 19:17

PoY KYA KDY KW 85 Since it is written, “you shall not bear
N X5 oxw S50 Non a sin because of him,” it implies that
m -[vBy N INDA T IX failure to rebuke will result in the sin
T3 M DY SN How vab being carried by you, for all of Israel
s iaih) M amd MM il are responsible for one another. One

oY NI 2R 113 3y who acts as a guarantor for a loan
FXT M KT 1IN0 Non and sees that the borrower is wasting
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money fears being held responsible due to their
guarantee, and will therefore rebuke the borrower;
so too, the responsibility for all Israel should
motivate in rebuking a sinner. After the rebuke, one
can no longer be held responsible for his fellow’s
transgression, as strict justice will not allow someone
to suffer for their fellow’s actions. Only when one
has the ability to protest and fails to do so will they
be held responsible. A related parable is that of a
passenger on a ship drilling a hole under their seat.
'The fellow passengers yell at him: “What are you
doing?!”’The driller responds, “Am I not drilling
under my seat?” They will reply, “If water enters

under your seat, the whole ship will sink together.”

According to Keli Yakar, the sin being described in verse 17 refers to the culpability a person will have
if they do not rebuke. Just like the passengers on the boat, we are all in it together. If | see someone
transgressing the Torah, | have the responsibility to intervene, since our fates are tied together.

1. How is the metaphor of drilling on the boat relevant to the discussion of rebuke? Do you think it is an
appropriate metaphor?
2. Which of the three interpretations fits best into the context of these verses?

3. How do each of these three interpretations affect how Rachel should consider her decision about
posting the videos publicly? Would they lead her in different directions?

1. THE LIMITS OF REBUKING

The following sources explore the parameters of the mitzvah to rebuke.

Ol

37w TP b33 b Talmud Bavli Arakhin 16b
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From where is it derived that one who sees their peer

doing something improper needs to rebuke them? It is
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stated: “You shall surely rebuke your kinsman.” If one
rebuked but it was not accepted, from where is it derived
that one must return and rebuke again? The verse states:
“rebuke” (the Hebrew word for rebuke is repeated). One
might have thought that one should continue rebuking
even if their face changes color due to humiliation.
Therefore, the verse states: “Do not bear sin because of

»

him.

The Talmud states from the double language of rebuke in verse 17 (“T1"J11 1311"), we derive the
obligation to rebuke multiple times. However, the final clause in the verse puts an important limit on
the mitzvah: one should not rebuke in a way which causes embarrassment.

1. Based on this passage, is it ever appropriate to rebuke someone in a way which causes

embarrassment? Why or why not?

2. This Gemara says that one who sees their fellow doing something improper must rebuke them.
Returning to our case, how might this apply to one who saw someone acting improperly on a video,
though did not witness the act itself? Would there be the same obligation to rebuke? Why or why

not?

This passage continues below, and transitions into the difficulty of rebuking someone properly.
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Talmud Bavli Arakhin 16b

It was taught: Rabbi Tarfon said: I would be amazed if
there is anyone in this generation who can receive rebuke.
If the one rebuking says: Remove the splinter from
between your eyes, the other will reply: Remove the beam
from between your eyes! Rabbi Elazar ben Azaryah says:
I would be surprised if there is anyone in this generation

who knows how to rebuke.

Rabbi Yohanan ben Nuri says: I call the heavens and the
earth as witnesses that many times Akiva received lashes

because of me, as I would complain about him before
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Rabban Shimon ben Gamliel. Certainly this increased his
love for me, in fulfillment of the verse: “Do not rebuke a
scorner lest they hate you; rebuke a wise person and they

will love you” (Proverbs 9:8).

Rashi on Arakhin 16b

That knows how to rebuke respectfully, without causing

the person’s face to change color [in embarrassment].

Splinter, meaning a small transgression. The other
person could say, you have committed an even larger
transgression! Therefore no one could rebuke, since

everyone has transgressed.

While the obligation to give rebuke is clear from the Torah, this passage reflects that it is easier said

than done—both regarding giving rebuke, and receiving it, too. On the one hand, rebuking in a way that
does not cause embarrassment is extremely difficult. Moreover, there is a vulnerability in that we are all
guilty of something. When we try to rebuke someone, they can bring to light that we are in no position
to rebuke them.

1. How can one rebuke in a way which does not cause embarrassment?

2. None of us are perfect, as Rabbi Tarfon pointed out above. Given this reality, how is rebuke ever
possible? How can we rebuke in a way which reflects our own fallibility?

The conclusion of this talmudic passage discusses how far to go when rebuking. When has one done
enough and reached the limits of one’s responsibility to rebuke?

[€]
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Until what point should one rebuke? Rav says: Until [the
rebuke leads to] hitting. Shmuel says: Until cursing. Rabbi

Yohanan says: Until anger.
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Exilarch According to all three opinions cited, there is a limit at which point one no longer

(T):']iflf\l;r:)hwas needs to give rebuke. If it reaches the point when the rebuker would be in danger,
the political then the obligation to rebuke no longer applies.
head of the

Jewish commu-
nity in Babylon.
The office of the
exilarch oversaw
important politi-
cal roles, such as
collecting taxes
and appointing
judges.

1. Given the power imbalances in our case between Rachel and the pair of
seniors, how does this final passage affect the decision that Rachel should
make?

The next question we will address is whether one must give rebuke when the
person knows that it will not be listened to. Does the fact that it won’t lead to a
change in behavior affect the obligation to give rebuke?

The two passages below seem to take different approaches to this question.
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Just as it is a mitzvah for a person to say that
which will be heeded, so is it a mitzvah for

a person not to say that which will not be
heeded. Rabbi Abba says: this is obligatory,
as it is stated: “Do not rebuke a scorner lest
they hate you; rebuke a wise person and they
will love you” (Proverbs 9:8).

Talmud Bavli
Shabbat 55a

Rabbi Zeira said to Rabbi Simon: Let my
master rebuke the members of the house

of the Exilarch.” Rabbi Simon said to him:
‘They will not accept rebuke from me. Rabbi
Zeira said to him: Let my master rebuke

them even if they do not accept it.
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Mesilat The passage from Yevamot states that sometimes it is a mitzvah to remain silent

:Aes'.‘a"m . than to give rebuke. However, the passage from Shabbat indicates that one

esilat Yesharim o

(“The Path of the should offer rebuke even if it will go unheeded.

Just”) is the most

famous work 1. Whatis the goal of giving rebuke? Is it ever worthwhile to give rebuke even if it
of Rabbi Moshe does not lead to change? Why?

Hayyim Luzzatto

(1707-1746), a 2. What does the passage in Yevamot mean when it says that at timesitisa
kabbalist. Mesilat mitzvah to not say something?

Yesharim guides

the reader step- 3. Inthe second passage, why do you think Rabbi Zeira urges Rabbi Simon to
by-step towards offer rebuke, even though it will go unheard? Does the person giving rebuke
refining their benefit in some way by speaking up?

character, and

remains widely 4. |Is there a way to reconcile these two passages? How might the power dynamic
studied today. between Rabbi Zeira and the Exilarch, a powerful political leader, affect

whether one should rebuke in such a situation?

Mesilat Yesharim offers an explanation of the passage from Yevamot. Sometimes
it is better to remain silent rather than to speak up and give rebuke, since the
latter has the potential to backfire.

5o NYon Maesilat Yesharim® 20

no1” :amy 70N 137 The Torah commanded: “you shall surely
o 7y nx mon rebuke your fellow.” Often a person attempts
MmN DX DI OYs  to rebuke sinners at a place or time when
212 W Dpna ooxun their words will not be heeded and this
07 D'YNW 1127 XY causes them to breach even further in their
DVWI2 AN pionmy o> wickedness, to desecrate God, and to add
by l]’m.‘ﬂ? 1155 transgression to their sin. In such cases,
X¥1'33 777 ,ywa onxvn the only righteousness is silence. As our
XX MTOAA R K A sages of blessed memory said: Just as it is a
DW3 2”1 10K TN WS mitzvab for a person to say that which will
Vel Al Ballef Ay mynwY be heeded, so is it a mitzvah for a person not
nx b XHw mvn 75 to say that which will not be heeded.
) 1KY

1. According to Mesilat Yesharim, how can a poorly timed rebuke backfire and
worsen a situation?
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Ketav Sofer
Rabbi Avraham
Shmuel Binyam-
in Sofer (1815-
1871) was head
of the Pressburg
Yeshiva in what is
today Bratislava,
Slovakia.

2. Is this something Rachel should be concerned about in our case? Why or why

not?

Knowing when to speak up, and when to remain silent, is not an easy thing to
determine. In the passage below taken from a 19t century responsa, the author
of Ketav Sofer refers to this as the most difficult mitzvah of all.
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Responsa of Ketav Sofer,

Orah Hayyim 57

'The reality is that the mitzvah of rebuke is
extremely difficult to fulfill properly, more
so than all other mizzvot, since one needs to
balance whether to rebuke or it’s better to

remain quiet.

1. Why does the Ketav Sofer find the mitzvah of rebuke so difficult to fulfill

properly?

2. Doyou thinkitis as challenging as he makes it out to be? Why or why not?

1. HOW AND WHERE TO REBUKE?

The next section will explore more parameters about how to offer rebuke.
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Mishneh Torah,
Human Dispositions 6:6-8

(6) If one person commits a sin against
another person, the one sinned against

shall not remain in silent hate against

the sinner... rather on the contrary; it is
obligatory to let them know and say: “Why
have you done to me this and that, and why
have you sinned against me?” for it says: “You
shall surely rebuke your kinsman.” If the
sinner did repent and begged to be forgiven,
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one must forgive them; and in doing so

should not be cruel...

(7) One who sees their fellow sin or
tollowing an improper path, it is a mitzvah
to return them toward the good, and to let
them know that he is sinning against himself
in pursuing wicked deeds, for it is written:
“You shall surely rebuke your kinsman.”

One who rebukes their fellow, whether it

be regarding an interpersonal matter, or
something between a person and God, it

is essential that the rebuke be given only
between the two of them; and that one speak
calmly, using gentle language, telling the
person that the rebuke is for their benefit, to
bring them to life in the World to Come. If
the person accepts it, good, and if not, they
should rebuke a second or third time. One is
obligated to continue even until the sinner
strikes him, and says: “I will not listen.”
Anyone who is able to protest and does not,
is considered responsible since they were

able to protest.

(8) One who rebukes their fellow should
not speak harshly at first to shame them,

as it says “you shall not bear a sin because

of him.”... As the sages said (Sanhedrin
107a): one who embarrasses their fellow in
public has no share in the World to Come...
When does this apply? In interpersonal
matters.” But regarding heavenly matters, if

one does not repent after a private rebuke,
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Minhat Hinukh
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In codifying the passages from the Talmud on rebuke, Rambam details how one
should rebuke: first a person should speak gently, explaining that the rebuke is
intended for their benefit. One is obligated to continue rebuking multiple times
until the person being rebuked appears ready to respond with physical violence.
Additionally, Rambam says that a rebuke must begin in private, and may only
be escalated to a public rebuke if the person refuses to repent for transgressions
against heaven.

1. What is the goal of rebuke according to Rambam? How do you know?

2. Why does Rambam distinguish between different types of transgressions
regarding whether a person may give public rebuke?

3. Is bullying a transgression against heaven, or an interpersonal transgression?
Can it be seen in more than one way?

In the passage below, Minhat Hinukh will explain that in his view, Rambam does
allow for public rebuke even for interpersonal mitzvot.
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n” P T Y It seems to me when Maimonides and
013772 72 39 the Author [of Sefer HaHinukh] make a
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to forgive, as explained in Mishneh Torah. But if a
person sinned towards many other people, it appears
that it is permissible to shame them if they do not
repent, since the prophets of Israel rebuked publicly
also on interpersonal matters, and the books of the

prophets are filled with these examples.

The Minhat Hinukh says the question of whether to rebuke publicly depends on who the victim is. If
you are the victim, then it is ideal to forgive. But if someone is sinning towards many others, then “it is
permissible to shame them,” as exemplified by the biblical prophets.

1. Why would the process of rebuke be different depending on whether you are the victim or an

observer?

IV. REBUKE AS A PATH TO PEACE

Bereshit 21 offers an interesting example of rebuke in describing the interactions between Abraham
and Avimelech, king of Gerar. In this chapter, Avimelech offers to make a treaty with Abraham. Abraham

agrees, and then rebukes Avimelech.

=]

75-119:83 FPWNI3

~HY 77273 DT 3X 0
»73Y 191 T 07 3 iR
AT XY TIP3
“XY AXTDN T 130NN TRy R
073 IYRY X7 730K 03 % T
17N 3 XY DTN M o
2N LI DI NN TN
17727 (XY N3 YIWIN OE73N
M TR DTIANTOX TN TN
113737 DAY TN PN NwaD Yaw
MpR NP3 Yaw-nK '3 1nKH»
M9N 3 I TN MY IR

Bereshit 21:25-34

»Then Abraham rebuked Avimelech for the well of
water which the servants of Avimelech had stolen.
% Avimelech said, “I do not know who did this; you
did not tell me, nor have I heard of it until today.”
?”Abraham took sheep and oxen and gave them to
Avimelech, and the two of them made a covenant.
#Abraham then set seven ewes of the flock by
themselves, ?and Avimelech said to Abraham,
“What are these seven ewes that you have placed by
themselves?” **He replied, “You are to accept these
seven ewes from me as proof that I dug this well.”

'Therefore he called that place Beer-sheva, because
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both of them took an oath there. **They established a
covenant in Beer-sheva. Then Avimelech and Phicol,
chief of his troops, rose and returned to the land

of the Philistines. **He planted a tamarisk at Beer-
sheva, and proclaimed there the name of the Lord,

God of the Universe. 3*Abraham resided in the land
of the Philistines for many days.

The following midrash derives from this passage a general principle about the nature of rebuke.
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Bereishit Rabbah 54:3

Rabbi Yose bar Hanina said: “Rebuke leads to love,
as it says ‘Rebuke a wise person and he will love
you.” Rabbi Yose bar Hanina is consistent, since he
said: “Any love that does not include rebuke is not
love.” Reish Lakish said: “Rebuke leads to peace,
[as it says] ‘Abraham rebuked Avimelech.” [Reish
Lakish] is consistent, since he said: “Any peace that

does not include rebuke is not peace.”

While we might not immediately associate giving rebuke with peace or love, the midrash teaches that

they are intrinsically connected.

1. How does this midrash understand the relationship between Abraham rebuking Avimelech, and the
continuation of the passage? Does this affect your understanding of what it means to give rebuke?

2. What may have happened here if Abraham did not rebuke Avimelech?

3. Isit always possible to offer rebuke in a way that leads to peace and/or love?

4. Can this midrash be applied to the circumstances of our case? If so, how?

While the two sources above speak about the connection between rebuke and peace, the following
talmudic passage describes what can happen when rebuke is not given.
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W13 7T INiKaY 175](47? ax towards the other’s tail, so too, the people of Israel in that
el n it n N‘?j YPIp3 08 generation lowered their faces to the ground and did not

m rebuke one another.

1. What is the connection you think this passage is making between not rebuking, and the eventual
destruction of Jerusalem? How does one lead to the other?

Take a Step Back

1. Which of the sources above are most relevant for our case?
2. Does Rachel have an obligation to offer rebuke? Has she fulfilled it already?

3. Does sending the video to the Instagram account qualify as rebuke? If so, does it meet the
criteria for how rebuke should be offered?
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Shaming on Social Media

The Responsibility to Intervene | Tinvn N7

In our case, Rachel and her friend feel the need to intervene after seeing the videos circulating around
their classmates. In the sources below we will explore this responsibility through the mitzvah of “do not
stand by the blood of your fellow” (Vayikra 19:16). This verse appears in the same context as two other
mitzvot we have explored: the obligation to judge favorably, and the obligation to rebuke.

In addition, we will explore whether this obligation applies in a situation when the full details are not
known, and a person must make a decision whether or not to intervene after hearing a rumor.

l. THE OBLIGATION TO INTERVENE
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Vayikra 19:15-18

*You shall not perform injustice in judgement: do not
tavor the poor or show deference to the powerful; with
righteousness shall you judge your kinsman. **Do not
gossip among your people; do not stand by the blood of
your fellow: I am God. You shall not hate your brother
in your heart. You shall surely rebuke your kinsman, and
you shall not bear a sin because of him. ®You shall not
take vengeance, and you shall not bear a grudge against
your people. You shall love your neighbor as yourself: I
am God.

1. Verse 16 contains two transgressions: (1) not to gossip (2) not to stand by the blood of one’s fellow.
How do these mitzvot relate to each other?

2. From the context of this verse, how would you interpret the phrase: “do not stand by the blood of

your fellow”?
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Sifra Kedoshim
Sifra is a midrash
on the book of
Vayikra. It is mi-
drash halakhah,
which is focused
on expounding
the parameters
of the mitzvot. It
is also known as
Torat Kohanim
(“The Torah of
the Priests”). It
was composed
in the 2nd-3r
century CE

and is cited in
many talmudic
passages.

An early midrash (as well as the Talmud in Sanhedrin 73a) understand this verse
as a broad mitzvah obligating one to intervene to save the life of somebody in

danger:
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Sifra Kedoshim” Chapter 4

From where is it derived that if you have
information to testify on behalf of someone,
that you are not permitted to remain silent?
The verse teaches: “Do not stand by the
blood of your fellow.” From where is it
derived that if you see someone drowning
in the river or threatened by robbers or
attacked by a wild animal, that one is
obligated to rescue them? The verse teaches:

“Do not stand by the blood of your fellow.”

This midrash understands the transgression of “standing by the blood of one’s
fellow” to be a broad mitzvah about the need to intervene to save someone if one

has the ability to do so.

1. Why is failing to speak up included in the prohibition of “do not stand by the

blood of your fellow?”

2. Are these examples relevant to the decision facing Rachel in our case? Why or

why not?

The Talmud makes clear that, not only is there an obligation to intervene, but
that if one does not intervene, then one is held responsible on some level for the

harm that ensues.

=]
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Talmud Bavli Shabbat 54b

Whoever can protest their household

but does not protest, is seized for [the

 Maimonides Moot Court Competition | Spring 2022 - -


https://www.sefaria.org/Sifra,_Kedoshim,_Chapter_4.8
https://www.sefaria.org/Shabbat.54b?lang=bi

Gedaliah
Gedaliah was ap-
pointed governor
of Judah, after
the Babylonians
destroyed

the Templein
Jerusalem. As we
will see below,
Gedaliah and
those with him
were killed, and
the remaining
people scattered.
A communal fast
(Tzom Gedaliah)
is observed on
the day after
Rosh Hashanah,
commemorating
this tragedy.
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oo %3 by pana person is seized for [the actions of ] the whole
1913 world.

actions of ] their household. From the people of
their city—they are seized for [the actions of ]
the people of their city; if the whole world—the

In this striking passage, the Talmud suggests that whoever has the ability to
protest—and doesn’t—is complicit in the offense and ultimately held responsible.
It is not sufficient to stand on the sidelines; if one is able to help prevent a harmful
action from occurring, then one must do everything in their power to do so.

1. What type of situation do you think this passage is referring to? Does it matter
whether the protest would be effective or not?
2. Why is one held responsible for the actions of others?

3. Given the circumstances of our case, is this passage applicable? Why or why
not?

Il. RESPONDING TO UNCONFIRMED DANGERS

While the sources above articulate a clear obligation to intervene in a case where
the individual faces clear harm, they do not address what to do in a situation
where there is ambiguity about whether the other person is in danger or not.

A passage from the Talmud below explores this question. In order to understand
the biblical reference, we must first explore a narrative from the book of
Jeremiah, in which Gedaliah” is warned by Yohanan of a deadly threat.

€]

T0-3:0 71N Jeremiah 40:13-16

1B3And Yohanan the son of Kareah and all
the officers of the armies who were in the

field, came to Gedaliah in Mizpah. *And
they said to him, “Do you know that Baalis
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the king of the children of Ammon sent

Ishmael the son of Nethaniah to assassinate
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VLT3 OAY PRNTXD) wa) :]D'DU‘? you?” But Gedaliah the son of Ahikam did not believe
-bx Ry mIp-I3 i o N2 them. ®And Yohanan the son of Kareah said to
X 1298 K, AsyRa N2 LT Gedaliah secretly, in Mizpah, saying, “Let me go now
&% v mhanym1a xynwr-nx on and I will slay Ishmael the son of Nethaniah, and no
AT ey wai mapr mnh v one shall know. Why should he put you to death, and
T NTIRY T17IN) ]’1?5 0'¥apad all the Judahites gathered around you will be scattered,
1IM-ON DR IN T2 AT RNy and the remnant of Judah be lost?” **Gedaliah the son
M 137370K [Teeal-5x mip-is of Ahikam said to Yohanan the son of Kareah, “Do
HxVRYr-Hx 137 Ao PYD not do this thing for you speak falsely about Ishmael.”

Gedaliah is warned by Yohanan about the threat from Ishmael, but refuses to believe that it is true. In
the next chapter, we learn that Yohanan was correct to warn Gedaliah: Ishmael arrives and assassinates
Gedaliah and the people who were with him. Ishmael and his men throw the dead bodies into a pit.

O]
v:XND TN Jeremiah 41:9
(gl q?NL]?;KCj? o ]’5‘4’“ Qﬁtéfb_s Mam 'The pit into which Ishmael had cast all the corpses
=23 717 WX DWW ’339'17; of the men whom he had slain by the hand of

19T Gedaliah...

The passage below from Niddah 61a notes the bolded phrase in the verse above. What does it mean
that the people Ishmael killed were “slain by the hand of Gedaliah?”

@]

X Ty XD 477172 °533 Tnbn Talmud Bavli Niddah 61a

12 Sxynwr X9 nw Mar X XN 'That was the pit which Ishmael ben Nethaniah filled
XD PRI 20037 o5hn man) with corpses, as it is written “The pit into which
bxynw ow Town WK Mam @ Ishmael threw all the corpses of the men killed by
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the hand of Gedaliah.” But did Gedaliah kill them?
Ishmael killed them! Rather since he (Gedaliah)
should have been concerned by advice of Yohanan ben

Kareah and he was not concerned, Scripture considers

it as though he had killed them.

Rava says: This type of malicious speech, although one

should not accept it, one should be concerned by it.

The Talmud derives from the language of the verse that Gedaliah bore some responsibility for the
murders of his men, since he did not heed the warning given to him. As Rava explains, although one
should not be quick to accept malicious speech, one should heed it.

1. What distinction do you think Rava is making here? What is the difference between “accepting”
malicious speech and being “concerned” by it?

2. How does this relate to Gedaliah’s obligation to have intervened in this narrative?

3. Does this relate to the sources on “judging favorably” explored in an earlier section? How so?

The passage continues with a story about how to assess one’s response to an unconfirmed risk.
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There were some Galileans about whom a rumor
spread that they killed a person. They came before
Rabbi Tarfon and said to him, “hide us!” He said to
them, “What should I do? If I do not hide you, the
authorities will see you and execute you. [But] the
rabbis warned about malicious speech, although one
should not accept it, one should be concerned by it.

Go hide yourselves!”

In this passage, Rabbi Tarfon is approached by people about whom there was a rumor they had
killed someone. Rabbi Tarfon was conflicted: on the one hand, he did not want these people to be
unjustifiably killed (if they were truly innocent). On the other hand, the rabbis warn that one must be
concerned that a negative rumor is true. Rabbi Tarfon decided not to aid in hiding the Galileans.
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1. How does Rabbi Tarfon’s dilemma relate to the dilemma facing Rachel in our case?

2. How do you understand his decision not to hide the Galileans, while telling them to hide themselves?
What is he aiming to accomplish?

Take a Step Back

1. Based on the sources above, does Rachel have an obligation to intervene in our
case? If so, have the actions which she has already taken satisfied her obligation?

2. How can these texts on assessing risk inform Rachel’s decision making?
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Shaming on Social Media

Lashon Hara | v Y

One of the key issues Rachel must consider regarding whether to share the videos with the
@exposingbullies.highschool Instagram account is whether that would be a violation of rekhilut (gossip)
or lashon hara (wicked speech). What are the parameters of these prohibitions, and do they apply ina
situation in which one is sharing negative information in order to prevent harm from taking place?

Our first source is a familiar passage which we have already examined in previous units. Now we will
focus on the bolded phrase in verse 16.

[
-0 XIPN Vayikra 19:15-18
-xbH vOVRI Sy JWQD'NBM You shall not perform injustice in judgement: do not
"9 7N Nq,?] Bj"Jﬁ; Xen tavor the poor or show deference to the powerful; with
PJ0nRY vawn PIya 573 righteousness shall you judge your kinsman. **Do not
N'17 TRYa L)’;j j’?l]'t("?w gossip among your people; do not stand by the blood of
ITOIX TN 07-% TRYN your fellow: I am God. "You shall not hate your brother
:].:1;11?3 TIXTAN XJwn-KHY in your heart. You shall surely rebuke your kinsman, and
X9 T0RY-NK IR N1 you shall not bear a sin because of him. ¥You shall not
DPJ,'\'N"?IS XN 1’1?;7 Xen take vengeance, and you shall not bear a grudge against
RNITX) THY 13NN ‘WDD'N']?] your people. You shall love your neighbor as yourself:
P13 TIRD TIY I am God.

In the Mishneh Torah, Rambam draws a connection between the two parts of verse 16:

[O]
Xt YT MaST 70 mwn Mishneh Torah, Human Dispositions 7:1
awun NB; 73w Mana 17‘?!77,33 One who shares gossip against their fellow violates a
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flogging

Lashes are
generally the
punishment for
transgressions
for which no oth-
er punishment

is specifically
mentioned in
the Torah. The
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specifying the 2T
transgressions e
which warrant
lashes; the rab-
bis also reduce
the maximum
number of lashes
one can receive
from 40 to 39.
(Makkot 22a)

negative commandment, as it is written:
“Do not go around as a gossiper among your
people.” And although the punishment of
flogging” is not inflicted for violating this
charge, it is a grave sin, and is the cause of
many deaths among Israel. For this reason it
is written adjacent to: “Do not stand by the

blood of your fellow.”

Rambam treats the prohibition of gossip with great severity. In the first section
above, he writes that the prohibition of spreading gossip can have life-or-

death consequences. For this reason, it comes prior to the mitzvah not to be a
bystander when someone’s life is in danger. Below, Rambam further specifies the
parameters of these prohibitions.
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Mishneh Torah,
Human Dispositions 7:2-3

(2) Who is a violator of rekhilut (gossip)?
One who makes claims, and goes from
this person to that person, saying, “So-
and-so said this, and I heard that from
so-and-so.” Even though it is true, this is
destructive for the world. There is an even
worse transgression which is included in
this prohibition, and that is /ashon hara,
one who spreads disgrace about someone
else, even by telling the truth. If they

are lying, that is called morzei shem ra

(defamation).

One who speaks /ashon hara is one who

sits and says, “So-and-so did this, and
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Pithei Teshuvah
Written by

Rabbi Tzvi Hirsh
Eisenstadt
(1812-1868),
Pithei Teshuva
isa commentary
on the Shulhan
Arukh. It cites
responsa on laws
discussed in the
Shulhan Arukh.

Magen Avraham
Rabbi Avraham
Gombiner (1635-
1682) was a
leading halakhic
authority in
Poland. He is
most famous

for writing the
Magen Avraham
commentary on
the Orah Hayyim
section of
Shulhan Arukh.
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and motzi shem ra?

his parents were such-and-such and I heard
this about them,” and says words of disgrace.
About this the verse says: “May God cut off
all flattering lips, the tongue that speaks proud
things” (Psalms 12:4)

(3) The sages said: There are three
transgressions for which a person is punished
in this world and causes them to lose their
portion in the World to Come. They are:
idolatry, adultery, and murder. But ashon hara
is parallel to all of these.

. How does Rambam articulate the differences between rekhilut, lashon hara,

. Inthe final line above, Rambam says lashon hara is parallel (T313) to grave

sins, including murder. How do you understand the word “parallel” here?

. Why do you think these types of speech are forbidden regardless of whether
the gossip is true or false?

. According to Rambam, does one violate one of these prohibitions by sharing

positive information about someone else? If so, which prohibition(s)?

Undoubtedly, speaking lashon hara is a grave sin. However, this is not the only
perspective that Rachel must consider. On the flipside, the Pithei Teshuvah
introduces another concern which may be relevant to our case. In particular, he
warns about a situation where one avoids speaking up on behalf of someone in
order to avoid possibly speaking lashon hara.

upornanxawn nns  Pithei Teshuvah” Orah Hayyim 156
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The Magen Avraham" and others

expounded on the severity of Zashon
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hara, and 1 felt compelled to note that, on the other
hand, there is a greater transgression that is also

very prevalent, and that it is not to give one’s friend
information when there is a chance to save the
oppressed from their oppressor because of the fear of
transgressing /ashon hara. For instance, one who sees
another person set a covert trap to kill someone, or sees
someone dig a tunnel in the darkness of night into the
house or store of their neighbor, and then holds backs
from telling his friend and warning them in time,
because they are afraid that this would violate Jashon
hara, and in truth, one who behaves this way, their sin
is too great to bear and they transgress the prohibition
of “do not stand by the blood of your fellow”... The
general principle is that if the intention is to cause
harm to the first person then it is /ashon hara, but if the
intention was for the benefit of the second person, and

to save and protect them, then it is a great mitzvah.

Conflicting concerns emerge from Rambam and Pithei Teshuvah. On the one hand, the sin of lashon
hara is severe and must not be overlooked. However, there is also a concern of causing harm by not
speaking up. Here, the Pithei Teshuvah warns against a person acting as a bystander, rather than
possibly speaking lashon hara by informing their friend that they are in harm’s way.

1. Given these sources, would Rachel violate the prohibition of lashon hara by posting the videos

online?

2. Should Rachel be more concerned about the violation of lashon hara or the prohibition of “do not

stand by the blood of your neighbor?”

3. Is the concern of the Pithei Teshuvah relevant to Rachel’s circumstances? Why or why not?

The final text comes from the Hafetz Hayyim. He addresses the precise circumstances in which one may
pass on negative information about an individual.

 Maimonides Moot Court Competition | Spring 2022 - -




Hafetz Hayyim
Written by Rabbi
Yisrael Meir
Kagan (Belarus,
1838 - 1933),
Hafetz Hayyim
(literally: “one
who desires
life”) is viewed
authoritatively
on matters of
proper speech.
Its title comes
from a verse

in the book of
Psalms: “Who

is the one who
desires life, who
loves days to see
goodness? Guard
your tongue from
evil and your lips
from speaking
deceitfully”
(Psalm 34:13-14).
In addition to
this work, the
Hafetz Hayyim
published
enduring works
on halakhah,
including his
Mishnah Berurah
commentary

on the Shulhan
Arukh.
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Hafetz Hayyim,
Lashon Hara, Principle 10

If a person saw someone harming their
tellow, whether robbing them, wronging
them, or causing them damage, whether
the one robbed or damaged knew of it

or not; or if the person shamed them or
harmed them with words. If it became
clear that the person did not return the
theft or reimburse them for the damage
and did not beseech them to forgive the
transgression—even if the person saw this
thing alone—they can relate it to others
in order to help the one who was wronged
and to condemn these evil deeds before
people; but they must be sure to fulfill the

following seven conditions:

1. They witness the incident themselves
and not hear of it from others, unless it
becomes clear to them afterwards that the

thing is true.

2.'They take great care not to immediately
determine the thing to be theft or
wronging or damage or the like, without
carefully analyzing whether it is legally
theft or damage.

3. Gently rebuke the sinner first, perhaps
it will be effective and the person will
improve their ways. If the person does not
listen, then they should inform the public

of this person’s guilt, and how the person



https://www.sefaria.org/Chofetz_Chaim,_Part_One,_The_Prohibition_Against_Lashon_Hara,_Principle_10.1.1

ay y ™Y R deliberately harmed someone else.
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1. Which of these conditions apply to the circumstances of our case?
2. Do any of these conditions not apply in Rachel’s circumstances? If so, which ones?

3. Would it be possible for Rachel to upload the video online and fulfill all seven of these conditions?

Take a Step Back

1. Isit lashon hara to share the videos with the @exposingbullies.highschool Instagram
account?

2. How should Rachel weigh the violation of lashon hara against the violation of lo
ta’amod (standing by the blood of one’s fellow)?

3. Which source speaks most directly to the circumstances of our case? How so?
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Shaming | w1na

Our final unit dives deeper into a key question that Rachel must consider before deciding what to do
with the videos she has seen. This is the question of shaming: under what circumstances, if any, is one
allowed to humiliate another person?

This issue was brought up earlier in the context of rebuke, where the Talmud derived from “you shall
not bear a sin because of him” (Vayikra 19:17) that one should not rebuke to the point where one causes
humiliation. Below, we will examine this question more thoroughly, considering modern-day examples
where a beit din might use shaming as a legal tool.

. THE SEVERITY OF SHAMING

Our starting point is the talmudic passage below, which spells out the stakes of this discussion in stark

language.

tanna

While the

term tanna
often refers

to authorities
whose views are
recorded in the
Mishnah (1%t-3%
centuries CE), in
this case it refers
to a professional
reciter. The
tanna had a vital
role in the tal-
mudic academy:
to memorize the
oral tradition
and be able to
recite it before
the teacher (in
this case, Rav
Nahman bar
Yitzhak) on
command.

O]

Y533 Tinbn Talmud Bavli
3TRY M 47 XYY K3 Bava Metzia 58b

73 1M 377 1P XaN N A tanna® taught before Rav Nahman bar
17°2an 18 ]’JL)DFI 55 prxe Yitzhak: Anyone who humiliates another
o7 o 17X 07373 person in public, it is as though they
X7 NN X ow 57K spilled their blood. [Rav Nahman] said to
"X XPRID 5xT Y [the tanna]: You have spoken well, as we
X see [when a person is humiliated] the red

leaves their face and they become pale.

The Talmud compares embarrassing someone publicly to outright murder. As
we consider circumstances in which shaming someone may be necessary, it is
essential to keep in mind the severity with which the Talmud treats humiliation.
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excommuni-
cation
Shamtaisa
type of excom-
munication

that a beit din
could impose,
requiring the
community to
distance from
the individual.
In addition, the
individual would
have to take

on mourning
practices, such
as not getting a
haircut or wash-
ing their clothes.
Rambam lists 24
transgressions
in the Mishneh
Torah which
could justify ex-
communication
(Laws of Talmud
Torah 6:14).

1. Doyou agree with this statement that humiliation is akin to murder? What is

Rav Nahman bar Yitzhak trying to convey? Is this hyperbole—why or why not?
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Perhaps one of the reasons that shaming someone is treated so severely is that it
can have lasting consequences. The passage below cites a debate regarding the
lasting effects of excommunication, a severe type of public shaming.

Talmud Bavli
Moed Katan 17a

What is the meaning of

excommunication® (shamta)? Rav said:
Death is there (sham mita); Shmuel said:
The person will be a desolation (shemamabh),
and it has the effect of fat in an oven. This
disagrees with Reish Lakish, for Reish
Lakish said: Just as excommunication enters
through all two hundred and forty-eight
organs, so too when it leaves, it leaves from

all two hundred and forty-eight organs.

Rashi on Moed Katan 17a

Like fat in an oven: like fat smeared in an
oven and absorbed within it, that never fully

leaves.

Rav draws a connection between excommunication and death. Shmuel draws

a linguistic connection to the word for desolation. In doing so, the Talmud
articulates a disagreement between Shmuel and Reish Lakish about the nature of
excommunication.
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1. How would you articulate the disagreement between Shmuel and Reish Lakish about the lasting
effects of excommunication? What are they disagreeing about?

The passage continues with a case of when excommunication was applied.
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Talmud Bavli
Moed Katan 17a-b

‘There was a violent person who caused suffering to a
certain Torah scholar. He came before Rav Yosef. Rav
Yosef said to him: “Go and excommunicate him.” He
replied: “I am afraid of him.” [Rav Yosef] said: “Go and
give him a summons [to court].” [The scholar replied:]
“All the more so I am fearful of him.” Rav Yosef replied:
“Take [the summons] and place it in a jug, and set it
down in a cemetery, and sound a thousand shofar blasts
over the course of forty days.” He went and did this. The

jug burst and the violent man died.

Why shofars [at an excommunication ceremony]?
Since punishment (shenifra’in) is extracted from [the

excommunicated person].

Why broken blasts [of the shofar]? Rav Yitzhak bar Rav
Yehudah said: [ The excommunication] breaks [even]

tall buildings, as it is taught: Said Rabban Shimon ben
Gamliel: Wherever the Sages set their eyes [to denounce]

a person, it causes either death or poverty.

1. What can this story tell us about the justifications for publicly denouncing someone else? Is
intimidation seen as a legitimate concern by Rav Yosef?

poverty?

Do the actions that Rav Yosef recommends correspond to the details of our case? If so, how?

How do you understand the final line in this passage, that excommunication leads to death or
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a get
A“get’isa
halakhic divorce
document. Since
a getis tradition-
ally given from a
husband to their
wife, the power
discrepancy can
be exploited by
men who refuse
to give their
wife a divorce.

A recalcitrant
husband may
use the get as

a bargaining
chip in divorce
proceedings, or
refuse to give a
get altogether,
thereby prevent-
ing their wives
from the ability
to remarry. Get-
refusal is widely
understood as a
form of domestic
abuse. Awoman
trapped in such
a marriage

is called an
agunah (literally:
“chained”). The
Organization for
the Resolution
of Agunot, an
advocacy group
which seeks to
free agunot, is
involved in about
300 agunah
cases.

Rabbeinu Tam
Rabbeinu Tam
(1100-1171) was
a grandson of
Rashi and one
of the leading
Tosafists, who
wrote commen-
taries on the
Talmud.

The following passage in the Shulhan Arukh details a situation in which publicly
denouncing an individual is permissible. As you read the halakhah, consider why
publicly denouncing this individual is permitted in these circumstances.
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Shulhan Arukh
Even HaEzer 71:1

A man is obligated to provide sustenance

to his sons and daughters until they are six
years of age, even if they own property that
came to them through their mother’s father’s
house. From then and on, we provide for
them as a decree of the sages until they are
adults. If he does not want to, we denounce
him and shame him and antagonize him
[until he does]. If he does not want to, we
denounce him in public and say, “So-and-
so is cruel and does not want to provide for
his children! He is worse than a non-kosher

bird that provides for its chicks!”

1. Given the severity of shaming an individual, why do you think the Shulhan
Arukh permitted it in this situation?

Il. SHAMING A GET REFUSER: TWO MODERN-DAY CASES

Nowadays, it is rare for a beit din to resort to public shaming or excommunication.
But there is a notable exception to this rule: recalcitrant husbands who refuse to
give a get.” The willingness to publicly denounce the husband in such a situation
stems from Rabbeinu Tam.” Below is one such case which appeared before the

Chief Rabbinate of Israel.
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Rav Ovadiah Yosef, Yabia Omer 7,
Even HaEzer 23

'The appeal before us, the Supreme Rabbinical
Court of Israel, revolves around a decision of
the Regional Beit Din in Jerusalem on the 9% of
Sivan, 5744 (1984). The facts of the case are as

follows:

'The woman in question has been married to
her husband for twenty years, but was childless.
For fifteen years they were treated by doctors
and through medications. All this was to no
avail, until the doctors despaired of successfully
treating them. The problem is evidently to

be ascribed to the husband, and so has the

wife herself argued in his presence, and so

she requests to be divorced from him on the
grounds of her legitimate desire for children.
'The regional Beit Din at the time (9* Sivan
5742) ruled that the husband must grant his
wife a get, but that he could not be coerced

to do so. However, the husband rejected the
court’s decision and did not wish to execute

a get, despite the fact that they had already
separated. The wife turned to the regional Beit
Din to review their decision and to find a way to
coerce the husband to divorce her, since only a
tew years remained for her to remarry and have

children, as she was above the age of forty...

In the appeal which was presented before us on
14% Tevet 5745, we did not find sufficient cause
to compel the husband to divorce his wife. We

did, however, try to persuade the man, who is
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religiously observant, to follow the proper path
and obey the decision of the court, for it is a
mitzvah to heed the words of the Sages who
obliged him to divorce his wife, and that he has
chained his wife needlessly. And we gave the
husband an extension of three months within
which to grant a gez to his wife. However,
when we saw that three months passed without
response, we instituted the separations of
Rabbeinu Tam as found in the Sefer HaYashar
which states: “Decree by force of oath on every
Jewish man and woman under your jurisdiction
that they not be allowed to speak to him, host
him in their homes, feed him or give him to
drink, accompany him or visit him when he is
ill. In the event that he refuses to divorce his
wife, you may add further restrictions upon

»

him.

...We added to these sanctions, that no gabbai
of any synagogue in the area where the husband
resides be allowed to seat him in the synagogue,
or call him to the Torah, or ask after his welfare,
or grant him any honor, and all people are

to distance themselves from him as much as
possible, until his heart submits and he heeds to
the voices of those instructing him that he grant
his wife a divorce in accordance with the Law of
Moses and Israel, and thereby free her from her
chains. This decision was adopted unanimously
with my friends and colleagues Rabbi Eliezer
Yehudah Waldenberg and Rabbi Yitzhak Kolitz.
And so it was done, at which time the husband
submitted and granted his wife a divorce in

accordance with the Law of Moses and Israel.
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The second case we will look at involves Dr. Oded Guez, who refused to give his wife a get. Eventually, a
beit din issued a herem (excommunication) against Guez based on the precedent of Rabbeinu Tam.

As part of the herem, the beit din ordered the publication of Guez’ name, photo and personal details,
which spread quickly via Whatsapp and social media. Days later he was fired from his position at Bar-
Ilan University. The spokesperson for the Chief Rabbinate of Israel explained the decision to publicize

his personal details on social media as follows:
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Pinhas Tannenbaum,
spokesperson for the Chief Rabbi (2016)

'The decision was made with much pain, but there
was no other choice. Everything that was attempted
prior to this was ineffective... The rabbinical court
does not publish advertisements and does not know
the word “shaming.” It employed the halakhic
concepts of distancing established by Rabbeinu
Tam, which aim to exert social pressure on the
excommunicated individual, so that they carry out
the court’s decision. In this case in question, the
court gave permission to the wife to publicize the
matter, and she chose to implement this permission
in her own way [i.e. using social media]. This is fully
her decision, [to choose] where and with which tools

to publicize the matter.

1. In what ways is our case analogous to the cases above where a husband refuses to give their wife a

get? In what ways is our case different?

2. Should there be different standards of shaming when the denouncement is coming from a beit din,
rather than from an individual? Why or why not?

3. Are there potential risks in allowing the public shaming of individuals? If so, what are they?

l1l. CREATING MODERN-DAY STANDARDS

In our final text, we will see a text below from Rav Yuval Cherlow, who attempts to formulate guiding
principles for when shaming should be permitted in the modern-day.
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SN Shaming:

,77¥pR 1725 13T Abridged Halakhic Guidance,
7w Har a9 Rav Yuval Cherlow
XY D7 079 NI YA 11105 Lashon hara and humiliation are essential issues
531 395 371 A N in our lives... Before anything else, it should be
X3 XD O'poww M35 Y mentioned that we are dealing here with matters
ny ,wnn bo mwas T X of literal life and death, and that some of the early
PRl b MNP KT ONWKIID PST‘ authorities held that one must allow oneself to be
My O killed rather than violate.

v al Al WIATTY M. ...It is important to emphasize that Jewish ethics
m>21” nNnf 2 N2 M holds that the concept of “the public’s right to know”
SR MR KT PAYTY M is a misnomer. The public does not have a right to

727 53 TS Mot Maved 'K know everything about people’s private lives. Jewish
07X *31 Yw D pIsT DN ethics does recognize “the obligation of the public

17730 13 YN ARG to know,” namely, those things that the public must

b3 P AT MK NAINa know—it is an obligation to publicize them. It is not
- VT MY 12N 071377 always easy to differentiate between the two, yet it
{’ﬂ3ﬂ17 ‘7|7 TN x5 00795 A2 is important that this be a guiding light for the one
T TR 20w D9 DI publicizing.

001917 9315

0°277¥ 01757 OXIN P3N Four necessary conditions need to be met in order to
73PR7Y” D1PI8 DINNA OVpRY publicly shame someone.
¥ Arnrwn ams - Nnx Truth: The shaming writer must write the truth,
AX P ,ARXT X 21035 only the relevant truth, and the whole relevant truth.
AINNT 53 1KY FPDIN9TT 0N It is forbidden for a person to write something they
2035 07%H MEK R do not know to be true (one can write, “I suppose”
H120 1) p 1 X5 KW 073 or “I assume” or “there are those who claim, though
7IVR AR X PR I 2135 I emphasize that I do not know for certain”). The
L 1 R A VAL VAR Y word “truth” implies not manipulating at all between
T30 71 X YT XD XY T facts and interpretation. This halakhic principle is
03 72170 “N0K” 7100 1R, based on the Torah’s demand, “Distance yourself
mnan by, nryneann npa by from falsehood.” This means not only not to lie, but
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Proportionality
For another
context in which
proportionality is
a decisive factor
in reducing
harm, see:
Mishneh Torah,
Murder and the
Preservation of
Life 1:13.
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also to distance oneself from falsity. This
is the only thing that the Torah explicitly
commands that one distance oneself

from.

Necessity: If it is not necessary to
publicize the matter, and there are other
ways to solve the problem with similar
efficiency, then one must take that path,
and not spread slander about people
publicly; on the other hand, if there

is real necessity to publicize, then it is
forbidden to remain silent, and the Torah
has commanded us, “Do not stand by

the blood of your fellow,” and “You must
purge the evil from among you” (Devarim

17:7).

Proportionality:“ The fact that it

is permitted—and perhaps even an
obligation—to publicize matters in
public, does not relieve the publicizer of
doing so only in the required proportion.
Facts that are not necessary, even if they
are true, and harm someone who does not
deserve to be harmed, are forbidden to be

publicized.

Caution: From causing greater harm
specifically through publicizing, and

inflicting more harm on the offender
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1. Are the four guidelines that Rav Cherlow articulates all applicable to our case?
2. In what ways are they similar or different from the parameters set by the Hafetz Hayyim?

3. Are there other guidelines not listed above that you think it is important to consider? If so, what
would you add?

4. Rav Cherlow articulates the tension between the “duty to save the oppressed” and the prohibition
of speaking lashon hara. In our case, which of these obligations should win out? How so?

Take a Step Back

1. Which of the above texts is most relevant for deciding how Rachel should proceed in
our case?

2. Based on these sources, is the public shaming of the two seniors permissible in our
case? Why or why not?
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Appendix: Supplemental Reading

The articles below are suggested readings to broaden your understanding of the case. However, you are
not required to read these texts or include them in your arguments.

1. A Majority of Teens Have Experienced Some Form of Cyberbullying
Pew Research | Sept. 27,2018 | Monica Anderson

59% of U.S. teens have been bullied or harassed online, and a similar share says it's a major problem
for people their age. At the same time, teens mostly think teachers, social media companies and
politicians are failing at addressing this issue.

2. Cheerleader Prevails at U.S. Supreme Court in Free Speech Case
Reuters | June 23,2021 | Andrew Chung

Should schools be allowed to penalize high school students for their behavior on social media? In a
case that made it to the U.S. Supreme Court, a student sued their school district after she was kicked
off of the cheerleading squad for comments she made on Snapchat. It was the first time in more
than 50 years that a high school student won a free-speech case in the Supreme Court.

Justice Breyer cited some specific behavior that may require schools to act including severe bullying
or harassment, threats aimed at teachers or other students, and rule-breaking. Breyer made clear,
however, that schools have less power over off-campus speech than on-campus speech. “When it
comes to political or religious speech that occurs outside school or a school program or activity, the
school will have a heavy burden to justify intervention,” Breyer wrote in the ruling.

3. Religious Divorce Dispute Leads to Secular Protest
The New York Times | January 3,2011 | Mark Oppenheimer

This article spotlights a modern-day agunah case, in which the Jewish community in Washington
DC and Maryland rallied to pressure the recalcitrant husband to deliver a get. The husband, Aharon
Friedman, worked for a powerful United States congressman. The case received national news
coverage.

Rabbi Shmuel Herzfeld of Washington, who supports Ms. Epstein, wrote to Jon Traub, the Republican
staff director of the Ways and Means Committee, accusing Mr. Friedman of “psychological terrorism.”
Rabbi Herzfeld urged Mr. Traub to “tell Aharon to give the get immediately,” and warned that “it is
appropriate to also rally in the vicinity of Aharon’s work place.”

4. High School Students and Alumni Are Using Social Media to Expose Racism
The New York Times | June 16, 2020 | Taylor Lorenz and Katherine Rosman

This article explores “call-out pages” used by high school students on social media platforms to
expose racism among their peers.
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These lists often contain students’ full names, school information, social media profiles, contact
information, the college they plan to attend if available and sometimes screenshots or an overview of
their racist behavior. “Some people say, ‘You’re ruining their lives,”” Karina Carbajal, 22 and the creator
of one of the Google Docs, told Forbes. “I think it’s the only way to prove to them that actions do have
consequences.”

5. Effects of Bullying
May 21,2021 | StopBullying.Gov

Bullying can affect everyone—those who are bullied, those who bully, and those who witness
bullying. This government resource offers an overview of the negative outcomes associated with
bullying.

6. Is Social Media Fueling a Women'’s Rights Revolution in the Orthodox Jewish Community?
Religion and Politics | March 30, 2021 | Avital Chizhik-Goldschmidt

This article describes the newfound role of social media in campaigns to pressure recalcitrant
husbands to free agunot.

“Social media works. Activism works. Pressure works,” Orthodox feminist activist Adina Miles-Sash
posted earlier this month on Instagram when one agunah finally received her divorce, which many
credited to social media pressure. Speaking to gett refusers, Miles-Sash wrote: “We will have you fired
from your job. We will publicly humiliate you. We will find ways to have you arrested. And we will not
rest until every prisoner is set free.”

7. Second Chances, Social Forgiveness, and the Internet
The American Scholar | March 1,2009 | Amitai Etzioni

Reflecting upon the changes ushered in by the digital age, Amitai Etzioni explores the difficulties of
moving on from our wrongdoings in a world in which details of our misconduct are easily searchable
online.

These developments disturb privacy advocates and anyone who is keen on ensuring that people have
the opportunity for a new start. Beth Givens, director of the Privacy Rights Clearinghouse, says that
Internet databases cause a “loss of ‘social forgiveness.””
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